








based on scientific research at all [] [but] [iinstead...was based on anecdote,
experience, and nineteenth century statistics”) (citations omitted).®°

Other forms of evidence in vogue when fingerprinting began to be
commonly used were generally believed to be more credible.®’ For example,
experts in the Bertillon technique took minute measurements of the human body
to identify criminals. The Bertillon technigue is considered absurd today. See
People v. King, 266 Cal.App.2d 437 (1968) (noting that we should heed the
“tragic lessons of the Bertillon system”).

Fingerprinting rose in popuilarity because prints could be taken and
analyzed quickly by those with little training or experience. It emerged as a
method of identification not superior to anthropometry (the Bertillon technique),
but quicker and cheaper. Crisp, supra. The long history of use does not itself
establish its reliability.

While the ACE-V methodology appears amenable to testing, such tests
have not yet been performed. United States v. Sullivan, 246 F.Supp.2d 700, 704
(E.D. Ky 2003) (finding expert’s testimony sufficiently reliable under Dauberf).
The principles underlying ACE-V, that is the uniqueness and permanence of
fingerprints, cannot substitute for testing of ACE-V. There have been no studies
to establish how likely it is that partial prints taken from a crime scene will be a
match for only one set of fingerprints in the world. /d.

The issue is not the finding of two fingerprints that are alike, but

®  The Court has cited to the dissenting opinion in Crisp for the historical context of judicial

acceptance of fingerprint identification opinion testimony. The majority in Crisp determined
that admission of expert testimony regarding fingerprint evidence was not an abuse of

o discretion. United State v. Crisp, 324 F.3d 261 (4™ Cir.2003).
Id.
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rather the finding of prints from two different fingers that can be
mistakenly judged to be alike by a fingerprint examination.

David A. Stoney, Fingerprint Identification: The Scientific Basis of Expert
Testimony on Fingerprint in 3 Modern Scientific Evidence: The Law and Science
of Expert Testimony § 27-2.0, § 27-2.1.2[6] (David L. Faigman ef al., eds., 2002)
cited in Crisp, supra.
The State also points to “general acceptance” of fingerprint identification

outside of law enforcement in the areas of:

Military and Disaster Identification

Hospitals: Infant Identification

Security: Biometrics

Civil Service

Immigration
In this case, the State failed to prove how fingerprints taken in the areas listed
above relate to latent fingerprint identification as described in this case. The
Comparison of known exemplars is not at issue. In any event, while Defendant
has argued a number of reasons why general acceptance should be discounted,
Defendant has not challenged the notion that latent fingerprint identifications
have been generally accepted. Rather, Defendant’s contention is that the
reliability of such identifications have not been proved since they have not been
subjected to scientific testing.

In this case, as in others, the State introduced evidence that fingerprint

experts take and pass proficiency tests. There is no basis for a conclusion that
these tests reflect real world conditions. Crisp, supra (citations omitted).

Mr. Meagher incredibly testified that there is no error rate in ACE-V as it is

an infallible methodology. He attributed all erroneous identifications to examiner
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error in applying the methodology. Mr. Meagher was neither credible nor
persuasive in this regard. Without impartial testing, however, whether or not the
methodology is infallible is unknown.

An error rate, or lack thereof, must be demonstrated by reliable scientific
studies, not by assumption. Where tests have attempted to imitate actual
conditions, error rates by fingerprint examiners have been alarmingly high.
Crisp, supra, citing Epstein:

In a 1995 test conducted by a commercial testing service, less

than half of the fingerprint examiners were able to identify correctly

all of the matches and eliminate the non-matches. On a similar test

in 1998, less than sixty percent of the examiners were able to make

all identifications and eliminations. An error rate that runs remarkably

close to chance can hardly be viewed as acceptable under Daubert.
Crisp, supra, at 275. Frye-Reed is a more stringent standard than Daubert.

The lack of critical testing might not be so disturbing were it not for the
ACE-V methodology’s use of entirely subjective judgments.62

In the Mayfield case, the initial interest in the Mayfield print according to
the OIG was attributable to the close similarity to LFP #17. Once the similarity
was noticed, the process of “circular reasoning” began to infect the examiner’'s
mental process, particularly in the absence of standards or safeguards to require
the examiner to document which features were observed in the latent print during

the analysis and which were only suggested during the comparison phase.

These errors occurred in the Level 2 details. &

2 While experts may opine based on their subjective judgments, for example in psychiatry, the
criteria on which such judgments are based must be based on scientific or technical research.
Such research is absent in the field of latent print identification.

% 0IG Review p.150.
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The errors in the Level 3 details portion of the Mayfield examination were
fundamentally different. None of the Level 3 features utilized by the FBI
examiners to identify Mayfield had any correspondence to any points in the latent
print.>*  Mr. Meagher found no useable Level 3 detail in the latent print when he
identified that print to Daoud. /d.

In trying to refute the findings of deficiencies in the FBI's use of the ACE-V
methodology by the Office of the Inspector General, the State’s witness, Mr.
Meagher, again was neither credible nor persuasive. The OIG recommended
that examiners be required to document features to be used in the analysis
phase before comparison begins to avoid the detrimental effect of “confirmation
bias” or context effect. ®°

The State did not establish in this case that there are any objective or
universal standards that govern the application of the ACE-V technique that
would establish its reliability. Mr. Meagher asserted that there were standards,
but the degree of similarity required to individualize prints is left up to each
individual examiner. Forensic experts argue: “[alny unbiased intelligent
assessment of fingerprint identification practices today reveals that there are, in
reality, no standards.” Crisp citing Stoney, supra.

Mr. Meagher testified that there are no minimum number of points
required for a match. The trend away from a minimum-point requirement may

not be unreasonable because the requirement is not based on scientific study.

Epstein (quoting a fingerprint expert as saying that the point system is based on

® 0IG Review p.151.
® 0OIG Review p.191 see also OIG Review p.144..
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‘educated conjecture”). The criteria for absolute identification are ill-defined and
little more than “the product of probabilistic intuitions widely shared among
fingerprint examiners, not of scientific research.” Stoney; see also Cole.

Examiners are supposed to reject as matching a pair of prints that contain
even one dissimilarity according to Mr. Meagher. Yet the OIG Review described
how the experts in Mayfield believed the prints matched and so they explained
away the differences rather than discounting the match. See also Epstein, supra
at 640, cited in Crisp at 275. Nor is Mayfield the only proven case of an
erroneous identification. See, e.g., Cooper v. Dupnik, 963 F.2d 1220 (9" Cir.
1992) and other incidents of erroneous identifications cited in Defendant’s Motion
to Exclude.

The safety check in ACE-V is supposed to be the Verification phase. Any
verification which does take place is not truly independent, since the reviewer is
usually a colleague or supervisor in the same Forensic lab who is told of the first
examiner’s identification. Moreover, the reviewer is provided only the latent and
the exemplar, that is the “match” to consider. Mr. Meagher’s testimony that this
procedure is adequate to avoid erroneous identification was neither credible nor
persuasive.

In the only case to cited by either side to have considered the OIG
Review, the trial court determined that ACE-V is a reliable method; but, its
accuracy is dependent on accurate application by the practitioner. Sfafe v.
Rockingham, supra. In that case, the New Hampshire trial court held that there

was an insufficient basis for the court to find that ACE-V principles were reliably
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applied. Consequently, the court refused to allow the State’s expert to testify to
her opinion regarding a single latent print recovered because she had not
documented her examination and there had been no “blind” verification.
Conclusion

In conclusion, the proof presented by the State in this case regarding the
ACE-V methodology of latent fingerprint identification showed that it was more
likely so, than not so, that ACE-V was the type of procedure Frye was intended to
banish, that is, a subjective, untested, unverifiable identification procedure that
purporis to be infallible. After impartial scientific testing, the establishment of an
error rate and of objective criteria which when applied, are documented and can
be verified, it may be that latent print identification opinion testimony as offered in
this capital case will gualify for admission under Frye-Reed. The State did not
meet that burden in this case and, consequently, shall not offer testimony that
any latent fingerprint in this case is that of the Defendant. In this case, the State
did not show by a preponderance of evidence that a fingerprint examiner can
reliably identify a fingerprint to an individual to the exciusion of all others using

the ACE-V method.
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