





T . Pagetr

heresa Beck - fader.contempt_20070918103206.pdf

debtor that was or could have been cormmenced before the commencement of the
case under this title, or to recover a claim against the debtor that arose before the
comniencement of the case under this title . . . .
Subsection (b)(2) provides that the automatic stay does not apply to the
“collection of alimony, maintenance, or support from property that is not
property of the estate . . . ." Subsection (b) also provides certain exceptions when
the action involves a government entity. Subsection (b) does not otherwise
prevent the automatic stay from applying to civil actions that do not involve
government entities when the debtor's property is not involved.
The effect of the automatic stay on a pending suit in another court is to suspend that suit;
it does not cause that suit to be dismissed. David v. Hooker, Ltd., 560 F.2d 412, 418 (9th
Cir. 1977). Further, the stay does not necessarily suspend every aspect of the pending
suit. Id. One aspect of a pending suit that an automatic stay will not suspend is a
contempt proceeding, provided that the contempt proceeding is to protect the dignity of
the court. Jd. . . .
Id., at 250.

Rule 13-207. Constructive contempt; further proceedings.

(b). When judge disqualified.- A judge who enters an order pursuant to Rule 15-204 or who
institutes a constructive contempt proceeding on the court's own initiative pursuant to Rule 15-
205 (b) (1) or Rule 15-206 (b) (1) and who reasonably expects to be called as a witness at any
hearing on the matter is disqualified from sitting at the hearing unless (1) the alleged contemnor
consents, or (2) the alleged contempt consists of a failure to obey a prior order or judgment in a
civil action or a "judgment of restitution” as defined in Code, Criminal Procedure Article, § 11-

601(g).
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CONTEMPT DRAFT

I. DEFINITION

MARCUS V. STATE,
14 Md., App. 348, 286 A. 2d 278 (1972),

citing Goldsbourough v. State, 12 Md. App.

346,278 A.2d 734 (1971).

IL. DIRECT & CONSTRUCTIVE

CONTEMPT
Md. Rule 15-202

Md. Rule 15-202(a)

SCOTT V. STATE, 110 Md, App 464, 677
A.2d 1078 (1996)

STATE V. ROLL, 267 Md. 714, 298 A. 2d
867 (1973)
Md. Rule 15-202(b)

III. CIVIL VS. CRIMINAL
CONTEMPT

CIVIL CONTEMPT

BRYANT V. HOWARD CO. DEPT. SOC.
SERV., 387 Md. 30, 874 A. 2 d 457 (2005).

[A] despising of the authority, justice or dignity of the
court.... a person whose conduct tends to bring the
authority and administration of the law into disrespect
or disregard, interferes with or prejudices parties or
their witnesses during litigation, or otherwise tends to
impede, embarrass or obstruct the court in it's
discharge of its duty....

There are two (2) types of contempt, constructive and
direct.

A. Constructive Contempt

Constructive contempt means any contempt other than
a direct contempt.

% Occurs out of the court's presence such that the
judge does not have personal knowledge of the
facts - judge must look at extrinsic evidence to
determine that contempt has occurred.

B. Direct Contempt

Direct contempt means a contempt committed in the
presence of the judge presiding in court or so near to
the judge as to interrupt the court's proceedings.

¢ Matter giving rise to contempt must occur
during a session of court or in such proximity
to the court as to disrupt its function.

The case law also distinguishes between civil
contempt and criminal contempt; thus there can be
four types of contempt proceedings:

direct criminal contempt
direct civil contempt
constructive criminal contempt
constructive civil contempt

B

Civil Contempt

Intended to preserve and enforce the rights of private
parties to an action and to compel obedience to orders
entered primarily for their benefit.



Where filed
Rule 15-206 (a)

.By Whom
Rule 15-206(b)

Is incarceration sought?
The Petition is to comply with Md Rule 2-
303,

Waiver of Counsel
Rule 15-206(¢)

Burden of Proof

STATE V. ROLL, 267 Md. 714, 298 A 2d
867 (1973)

Md. Rule 15-207(e)(2)

Burden in constructive civil contempt
support cases is elear and eonvineing
evidenee.

Pre requisites to finding of Contempt

<> Not intended to punish for past misconduct.

> Intended to force present or future compliance
with the court's orders

<> Penalty must provide for purging

<> Must permit the Defendant to avoid penalty by

some specific conduct within Defendant's ability to
perform.

Must be filed in the action in which the alleged
contempt occurred

May be filed by the court, any party to the action in
which the alleged contempt occurred, or any agency
authorized by law the bring the proceeding if it is one
regarding support enforcement

Petition for contempt must state whether incarceration
is sought. If incarceration is sought notice ( of rights
under Rule 15-206( ¢ ) must be provided to the
Defendant with the Petition for Contempt.

Where incarceration is sought, (which necessarily
requires a Judge hearing) and the alleged contemnor
appears without counsel the court is to make certain that
the alleged contemnor ha received a copy of the Order
containing the notice of right of counsel, and on the record
that the waiver is done knowingly and voluntarily.

+ Burden of proof in civil contempt (direct or
constructive) is generally by a preponderance of
evidence.

HOWEVER, in a constructive civil contempt
proceeding based on alleged failure to pay spousal or
child support, including emergency family maintenance
under Family Law Article, Title 4, Subtitle 5, standard
of proof is clear and convincing evidence.

Before a party may be held in contempt of a Court
Order, that Order must be sufficiently definite, certain
and in its terms so that the alleged contemnor may
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Droney v. Droney 102 Md App 672 (

Alleged Contemnor’s Failure to Appear
at the hearing designated in the Show
Cause Order Md Rule 15-207(C ) (2)

Support Enforcement Action

Md Rule 15-207( ¢) (2)

Md Rule 15-207, (e) (3)

Master’s Hearings on Contempt of Child
Support (9-208(h)(3)

Referral for de novo hearing where
incarceration may be appropriate

understand precisely what the Order requires.

If the alleged contemnor fails to appear personally at the
time and place set by the court, the court may enter an
Order directing a sheriff or other peace officer to take
custody of an bring the alleged contemnor before court
If the alleged contemnor fails to appear in person or by
counsel at the time and place set by the court, the court
may proceed ex parte.

In Actions based on failure to pay spousal or child
support, or emergency family maintenance in domestic
violence proceedings.

The Court may make a finding of contempt if the
Petitioner proves by clear and convincing evidence
that the alleged contemnor has not paid the amount
owed accounting from the effective date of the
support order through the date of the hearing, ( even if
the contemnor does not have the present ability to
purge,)but in that event, the sanction can not be
imprisonment

The Court may NOT make finding of contempt if
contemnor proves by preponderance of evidence that:

1. alleged contemnor never had ability to pay
more than the amount actually paid, and

2. contemnor made reasonable efforts to become
or remain employed or otherwise lawfully
obtain funds necessary to make payment, or

3. enforcement of contempt is barred by
limitations as to each unpaid payment.

While Masters may make recommendations that a
person be found in contempt for constructive civil
contempt, the proposed order cannot include
incarceration. If at any time during the hearing on the
party’s alleged constructive civil contempt, the master
concludes that there are reasonable grounds to believe
that the party is in contempt and that incarceration
may be appropriate sanction, the master shall (1) set
a de novo hearing before a judge of the Circuit Court,
(2) cause the alleged contemnor to be served with a
summons to that hearing, and (3) terminate the

LI §
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Md Rule 9-208 (d)

Contempt Child Support Enforcement
Order must contain the following:

Md Rule 15-207 (e) (4)

Required language regarding Purge
provision

Jones v. State 351 Md 264, 718 A2d 333
(1998)

Post Contempt Finding Incarceration by
Masters not permitted

State v. Wiegman
350 Md 5835, 714 A2d 841 (1998)

Damages

Md Rule 15207( ¢ ) (4)
Long v. State 371 Md 72, 807 A.2d 1

(2002)

master’s hearing without making a recommendation.

If the alleged contemnor is not represented by an
attorney the date of the hearing before the judge shall
be at least 20 days after the date of the master’s
hearing and before the master terminates the master’s
hearing, the master shall advise the alleged contemnor
on the record of the contents of the notice set forth in
Rule 15-206© (2)

%+ Upon finding of contempt, court shall issue
written order that specifies:

1. the amount of arrearage
2. any sanction imposed for the contempt, and
3. how contempt may be purged.

. PURGE

¢ If contempt is found and sanctions imposed, a
purge provision must be part of the order

% Contemnor must have present ability to meet
purge provision.

% Error to have a purge provision without

allowing the alleged contemnor opportunity to

show whether or not there was a present

ability to comply, prior to incarceration

If contemnor does not have present ability to

purge, order may include directions that

contemnor make specified payments on

arrearage and perform specified acts to enable

contemnor to comply.

¢

)
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“ It is patently clear that the rules doe not grant express
power to a domestic master to hold a litigant against his
will after a non- support hearing , although masters are
authorized to conduct evidentiary hearings and to make

findings of fact and recommendations to the circuit court.
[19

Court cannot award compensatory damages in a civil
contempt action.



Attorneys Fees

Bryant v. Howard Co. Dept Soc. Serv 387,
Md 38, 874 A2d 457 (2005)
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Section 9-105 of the Family Law Article
Allows attorney fees in custody, and
visitation actions

Section 12-103 of the Family Law Article
Allows attorneys fees in child support
arrears and collection actions.

Md Rule 15-207(4)

Statute of Limitations

Courts and Judicial Proceedings Article 5-
111, and Family Law Article 10-102

Md. Rule 15-206

Note O’Hearn v. Chearn 99 Md App
537,638 A2d 1192( 1994) Incorporation
of Separation Agreement into Judgment of
Divorce made the obligation subject to the
12 year limitation rule

Right to Counsel

\ Attorney's Fees

There is no statutory provision or rule authorizing the
recovery of attorney's fees or expert witness fees in
contempt proceedings.

However, Family Law Article does provide in Section
9-105 that “in any custody or visitation proceeding, if
the court determines that a party to a custody or
visitation order has unjustifiably denied or interfered
with visitation granted by a custody or visitation order
the court may, in addition to any other remedy
available to the court and in a manner consistent with
the best interests of the child, take any or all of the
following actions:... (3) access costs or counsel fees
against the party who has unjustifiably denied or
interfered with visitation rights.”

Further, Family Law Article 12-103 provides that “ the
Court may award to either party the costs and counsel
fees that are just and proper under all the
circumstances in any case in which person (2) files
any form of proceeding: ( I ) to recover arrearages of
child support,( ii) to enforce a decree of child
support; or (iii) to enforce a decree of custody or
visitation.

According to this provision required considerations
include the financial status of each party, the needs of
each party and whether there was substantial
justification for bringing or maintaining or defending
the proceeding.

The pre-hearing detention of an alleged contemnor in a
civil contempt proceeding is an improper denial of due
process.

Action for contempt for failure to pay child or spousal
support shall be commenced within three (3) years of
date each installment became due and remained
unpaid.

Alleged contemnor has right to counsel, unless
incarceration is not sought, and Md. Rule 4-215
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Right to Jury trial
Md Rule 15-207 (e)(4)

CRIMINAL
CONTEMPT

Bryant v. Howard Co. 387. Md 30, 874
A.2d 457 (2005)

Ashford v. State 358 Md 552, 750 A2d 35
(2000)

Case Brought By

Burden of Proof
Md Rule 15-205

Right to an attorney
Md Rule 15-205( e) and Md Rule 4-215

Right to a jury trial
Rule 4-246
Ashford v. State 358 Md 552 750

A2d 35 (2000)
Dodson v. Dodson 38 Md 438 845

A2s 1194 (2004)
Bryant V. Howard Co. Dept So Sev 3887,
Md 38, 874 A2s 457 (2005)

Criminal Contempt Order must contain
the following: Md Rule 15-207 (2) (d) (2)

applies to constructive criminal contempt proceedings.

> . Right to Jury Trial

There is no right to a jury trial in a constructive civil
contempt action.

Criminal contempt is punitive, not coercive, in nature.
It is precisely to punish past disobedience and
therefore does not require a purging provision

Action alleged to be contemptuous must be done
willfully and intentionally, which means, both actus
reus and mens rea must be proved in order to have a
conviction.

Action may only be brought by the court, State’s
Attorney or Attorney General or State Prosecutor

Burden of proofin a criminal contempt direct or
constructive is beyond a reasonable doubt.

Constructive Criminal Contempt must be docketed as
a separate criminal action and cannot be included in
any action in which contempt occurred

Defendant is entitled to an attorney in constructive
criminal contempt proceedings, ( unless incarceration
is not being sought.)

If case is in the Circuit Court, and there is a
prospect of any imprisonment, the Defendant is
entitled to a jury trial.

When a court or jury make a finding of contempt,
the court shall issue a written order that specifies
the sanction imposed for contempt. If the sanction
is incarceration, the Order shall specify a
determinate term and any condition under which
the sanction may be suspended modified revoked
or terminated.



DIRECT CONTEMPT

Can be Civil or Direct

Master’s authority for

State v. Wiegman
350 Md 585

714 A2d 841 (1998)

Wise- Jones
117 Md App. At 500

Can be handled by the court and sanctions
imposed summarily.

“ A master’s status as an “officer of the court”
does not confer judicial powers upon the master
such as the authority to hold someone in contempt
to sign a warrant or to order a police officer to
make an arrest. Indeed a Master is not the trial

100 A2d 852 judge. A master does not replace her or him. Only
a judicial officer may issue a warrant.”

Burden of Proof Civil In a civil direct contempt the burden of proof is by

a preponderance of the evidence.

In a criminal direct contempt the burden of proof is
beyond a reasonable doubt

Presiding judge has personally seen, heard of
otherwise, directly perceived conduct and has
personal knowledge of identity of person
committing conduct.

Burden of Proof Criminal

MD RULE 15-203( B)

Contempt has interrupted the order of the court and
interfered with the dignified conduct of the court’s
business

Court shall afford the alleged contemnor an
opportunity consistent with the circumstances then
existing to present exculpatory or mitigating
information. Before imposing sanctions or
promptly thereafter court shall issue written order

specifying
UPON FINDING, ORDER SHALL 1. Whether t he contempt is civil or criminal
SPECIFY : 2. evidentiary facts known from judge’s personal
' knowledge
3. Ifcivil contempt, how contempt may be
purged.

4. if criminal contempt and sanction is
incarceration a determinate term or if not incarcerated
condition under which sanction may be suspended
modified revoked or terminated.

NON SUMMARY IMPOSITION OF ' If the. (.:ourt does not impose sancthns by summary
SANCTIONS. MD RULE 15-2854 A. 2d imposition, the court must render written order and
293 (2004). proceeding is conducted under Rules 15-205, 15-206 and

15-207.
7






