











1. Contempt of court - What is it?
To Defend the Dignity of the Court.
Remedial - to benefit the recipient.

Civil - to coerce future compliance,
Criminal — to punish.

State v. Roll and Scholl, 264 Md. 714,298 A. 2d 867 (1973)
One weapon in the court's arsenal useful in defending its dignity is the power to punish

for contempt. But the magnitude of its force demands care and discretion in its use so as
to avoid arbitrary, capricious or oppressive application of this power. The contermnpt
power has stood as a sentry at the citadel of justice for a very long time and it is probably
because of this antiquity that its modern day application is sometinies misunderstood and
often confused. . . .

Id., at717-18.
A civil contempt proceeding is intended to preserve and enforce the rights of private

parties to a suit and to compel obedience to orders and decrees primarily made to benefit
such parties. These proceedings are generally remedial in nature and are intended to
coerce future compliance. Thus, a penalty in a civil contempt must provide for purging.
On the other hand, the penalty imposed in a criminal contempt is punishment for past
misconduct which may not necessarily be capable of remedy. Therefore, such a penalty
does not require a purging provision but may be purely punitive. .

Id., at 728.

Rivers a. Zysk, 136 Md. App. 607, 766 A.2d 1049 (2001)
In a case of civil contempt, the intended purpose of the proceeding is remedial, intending

to benefit the recipient of the funds by compelling the payor to comply with the existing
court order. . . . See Md. Rule 15-207(e)(2)(3).
Id., at 611-12.

2. Domestic Cases - Civil Contempt, mostly.
To coerce compliance with order of court.

Title 15 of the Maryland Rules, Chapter 200 deals with contempt of court, both civil
contempt and criminal contempt.’ Because in most domestic cases, the purpose in asking for one
to be found in contempt of court is to compe! compliance with an order of court, we are mostly
concerned with civil contempt proceedings in this paper.

Rule 15-206 deals with Constructive Civil Contempt, Important to note is Rule 15-507(¢)
which specifically provides for constructive civil contempt based on an alleged failure to pay
spousal or child support, including an award of emergency family maintenance, It is in this area,
that the majority of problems have arisen in court, in case law, and it is here the problems will

continue for the future,

3 Rule 15-201. Applicability.
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3. Domestic Cases — Constructive Contempt, mostly.
Any contempt that does not happen in the presence of the court.

Most domestic contempt cases, whether to enforce an order for the payment of support or
visitation, are constructive contempt cases. A “direct contempt” is one committed in the presence
of the judge presiding in court; a “constructive contempt” means any contempt other than a direct
contempt.® A failure to give visitation and/or a failure to pay support when due, are almost
always committed outside of the courtroom.

Direct contempt actions are seen by a failure to appear in court, disruption of the courtroom,

mooning Judge Buchanan, etc.

Ashford v, State, 358 Md. 552, 750 A.2d 35 (2000)
The primary purpose of punishment for criminal contempt, whether direct or
constructjve, is vindication of public authority, embodied in the court and represented by
the judge, Ix parte Bowles, 164 Md. at 330, 165 A. at 174, by punishing the contemnor
for past misconduct, Lynch, 342 Md. at 520, 677 A.2d at 589-90, not to compel future
compliance or to remedy the harm. The manner in which these forms of contempt are
punished is distinguishable, however. A direct contempt, such as failure to appear, see
Kandel v. State, 252 Md. 668, 250 A.2d 853 (1969); Murphy v. State, 46 Md. App. 138,
416 A.2d 748 (1980), or disruptive conduct in the courtroom, see Mitchell v. State, 320
Md. 756, 580 A.2d 196 (1990); Hilkins v. State, 293 Md. 335, 444 A.2d 445 (1982), may
be summarily punished after such hearing as the presiding judge may deem just and
necessary. See Md. Rule 15-203 (a) ("Direct civil and criminal contempt."). This Court
has explained the historical and practical context in which this power is derived:
"It is a settled doctrine in the jurisprudence both of England and of this country,
never supposed to be in conflict with the liberty of the citizen, that for direct
contempts committed in the face of the court, at least one of superior jurisdiction,
the offender may, in its discretion, be instantly apprehended and immediately
imprisoned, without trial or issue, and without other proof than its actual
knowledge of what occurred; and that, according to an unbroken chain of
authorities, reaching back to the earliest timnes, such power, although arbitrary in
its nature and liable to abuse, is absolutely essential to the protection of the courts
in the discharge of their functions."
Mirchell, 320 Md. at 761-62, 580 A.2d at 199 (quoting Ex parte Terry, 128 U.S. 289,
313,9 8. Ct. 77, 83, 32 L. Ed. 405 (1888)). Thus, a defendant charged with and
immediately tried for direct criminal contempt ordinarily is not entitled to a jury trial.
Mitchell, suvra.
Id., at 563-65.

Both direct civil and direct criminal contempt proceedings are governed by Rule 15-203.°
Rule 15-204 is specific to govern direct contempt proceedings if there is no summary imposition

of sanctions.®

* Rule 15-202. Definitions.

3 Rule 15-203. Direct civil and criminal contempt. This rule is specific in stating the circumstances
where a direct contempt may be found. A Cross Reference earmarks possible constitutional limitations on
summary imposition of sanctions. A record of proceedings must be maintained and the Rule is specific as
to the content of any order of court finding coutempt and imposing sanctions.

® Rule 15-204. Direct contempt if no summary imposition of sanctions.
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4. When to File a Contempt Case.

A constructive civil contempt case may be filed whenever someone is alleged not to have
complied with an order of court. The filing “shall” be included in the action in which the alleged
contempt occurred.”

Note, the Rule is not specific as to whether the proceeding is initiated by the filing of a
Petition, 2 Motion, or a Complaint. #Complaint” or “Petition” are the better choices for a label.
Within the Rules there are references to a “petitioner,” “petition,” and to an “alleged contemnor.”

The Complaint for Contempt may be filed by:

A. the court, by filing an order directing the issuance of an order to show cause,
B. any party to the action, ’

C. the Attorney General of Maryland, or

D. the Child Support Enforcement Unit or a subdivision.®

Rule 15-207 allows a proceeding for constructive criminal contempt to be combined with a
proceeding for constructive civil contempt.?

Rule 15-206(¢) is lengthy in stating requirements for the content of an order and/or petition
for constructive contempt of court. Information must be imparted concerning the right to obtain
counsel. Service of the order is governed by Rule 15-206. Waiver of counsel, and advice to be
given to the alleged contemnor before there can be a waiver of counsel is governed by Rule 15-

206(e).

5. What if the Alleged Contemnor Does Not Appear?

By Rule 15-207(e), there are two alternatives (chocolate and vanilla) available to the court
when an alleged contemnor does not appear for a hearing.

A. Arrest the alleged contemnor and have him/her brought before the court, or

B. Hold a hearing in the absence of the alleged contemnor.

Wilson v. Holliday, 364 Md. 589, 774 A. 24 1123 (2001)
Maryland Rule 15-207(c)(2) is clear and unambiguous, requiring no construction. It
provides two, succinct alternatives for the court to select from should a conternnor fail to
appear in a civil contempt proceeding: the court may direct that a contemnor be arrested
and brought before the court for the scheduled hearing, or the court may hold the hearing
in his or her absence. Affording the rule its plain meaning, it clearly does not speak to
whether a court may order that the contemnor be arrested and detained while awaiting a
subsequent hearing or set an unreasonable bond amount to secure via incarceration the
contemnor's attendance. Additionally, the language does not provide that a court may
direct a cash bond in the amount of the accumulated arrearages where that amount is in

excess of a contemnor's ability to post such an amount,

7 Rule 15-206(2). Constructive civil contempt.
¥ Rule 15-206(b). Constructive civil contempt.
% Rule 15-207(a). Constructive contempt; further proceedings.
0 Rute 15-207(c). Constructive contempt; further proceedings
(c) Hearing.-

(2) Failure of alleged contemmnor to appear.- IT the alleged contemnor fails to appear personally at the
time and place set by the court, the court may enter an order directing a sheriff or other peace officer to take
custedy of and bring the alleged contemnor before the court or judge designated in the order. If the alleged
contemnor in a civil contempt proceeding fails to appear in person or by counsel at the time and place set

by the court, the court may proceed ex parte.

Wy
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Id., at 609."

6. May the alleged contemnor be incarcerated pending trial on the
contempt charge?

v Recognizance
v Bond ~ a reasonable bond
v’ Purpose of bail

Usually not! At Jeast he/she may not be incarcerated unless there is reason to believe he/she will
not appear for the contempt trial. The question to be asked is whether under normal
circumstances, this individual should be released on his/her own recognizance and/or on a
reasonable bail to assure attendance, pending trial.

Wilson v. Holliday, 364 Md. 589, 774 A. 2d 1123 (2001)
Under Maryland Rule 1-402(d), "at any time for good cause shown, the court may require

an increase or decrease in the face amount of the bond." Once the court secured
Appellant's attendance, however, the court was required to proceed in a manner which
maintained Appellant's right to due process. The court erred when it attempted to palliate
Appellant's incarceration, subject to a purge amount that he asserted he could not pay (an
assertion to which Appellees' failed to mount a significant challenge to the contrary), by
claiming he was a flight risk based upon his prior non-appearances. We reiterate that
"because a person's liberty is at stake and because it is a judicial proceeding, both the
form and substance of due process and proper judicial procedure must be observed.
Shortcuts that trample on these requisites and conclusions that are based on hunch rather
than on evidence are not allowed." Rawlings, 362 Md. at §71-72, 766 A.2d at 118
{quoting Thrower, 358 Md. at 161, 747 A.2d at 642). While we understand the cowt's
frustration with Appellant's prior conduct, we conclude that the court in this case failed to
adhere to the guidelines of due process when, instead of setting a bond that was
reasonable under the circumstances, it set a bond in an amount that, in effect, constituted

no bond at all.
Id., at 610-11.

In Redden v. Dep’t of Soc. Servs., 139 Md. App. 66, 773 A.2d 1094 (2001), the Court said
there was no reason to expect he would not appear for court:

Moreover, as we stated in Reed v. Foley, 105 Md. App. 184, 659 A.2d 325 (1995), "the
purpose of bail is to assure the attendance of the accused at the trial.’ Simmmons v. Warden,
16 Md. App. 449, 450, 298 A.2d 199 (1973). A non refundable bail toward an arrearage
violates this principle." 105 Md. App. at 199 (footnote omitted). While the court's order
contained a standard bail provision in addition to the de facto purge provision, we fail to
see why any monetary incentive was needed to assure appellant's attendance at the
hearing on August 14, 2000. Appellant failed to attend the earlier hearing only because he
was incarcerated on an unrelated criminal charge. The record shows tlat appellant had
been the target of eight applications for contempt in the Redden and Gaines cases prior to
the one giving rise to this appeal and each was dismissed after a hearing. While this
indicates that appellant has been delinquent in his child support obligations, it also

1 See also: Redden v, Dep't of Soc. Servs., 139 Md. App. 66, 73, 74, 773 A.2d 1094 (2001).
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establishes a history of compliance with the court's show cause orders. The court had no
reason to fear that appellant would not appear at the hearing on August 14, 2000.

Id., at 75-76.
The lower court's incarceration of appellant on a body attachment from June 26, 2000

until his hearing on August 14, 2000 violated the procedural safeguards afforded to
alleged civil contemnors by the common law and Md. Rule 15-207.
1d., at 76. (footnote oniitted)

And, the trial judge should not become frustrated with the situation and the alleged
contemnor, so as to trample on established rights.

Wilson v. Holliday, 364 Md. 589, 774 A, 2d 1123 (2001)
. . . It appears that the Circuit Court's frustration (and reflecting Appellees' as well, no

doubt) with repeated case postponements occasioned by Appellant's conduct and/or

inertia and his overall noncompliance with the support orders led it to speculate what
purge amount Appellant could pay and to disregard evidence of what he could not. In
Rawlings, althongh decided after the occurrence of the operative events in the present

case, we cautioned against such conduct, stating:
It may be frustrating to judges and masters to deal with people who appear to be

deliberately ignoring their child-support obligations, by spending available funds
for other purposes, by voluntary impoverishment, by refusing to obtain steady
employment, or by other technique--people who return time and again with
excuses that the judge or master finds incredible or inadequate and who thus
seem to flaunt their defiance of properly entered court orders. Nonetheless,
because a person's liberty is at stake and because it is a judicial proceeding, both
the form and substance of due process and proper judicial procedure must be
observed. Shortcuts that trample on these requisites and conclusions that are
based on hunch rather than on evidence are not allowed.

Rawlings, 362 Md. at 571-72, 766 A.2d at 118 (quoting Thrower v. State ex. rel. Bureau

of Support Enforcement, 358 Md. 146, 161, 747 A.2d 634, 642 (2000).

Id., at 606.

7. The Trial - Shifting Burdens.

v Petitioner’s burden by clear and convincing evidence'

v Alleged contemnor burden by a preponderance of the evidence

12 Whenever there is a liberty interest at stake, the burden of proof is going to be higher than a mere

{)Breponderance of the evidence.
Rule 15-207. Constructive contempt; further proceedings.
(e) Constructive civil contempr - Support enforcement action.-

(1) Applicability.- This section applies to proceedings for constructive civil contempt based on an
alleged failure to pay spousal or child support, including an award of emergency family maintenance under
Code, Family Law Article, Title 4, Subtitle 5,

(2) Petitionet's burden of proof~ Subject to subsection (3} of this section, the court may make a finding
of contempt if the petitioner proves by clear and convincing evidence that the alleged contemnor has not
paid the amount owed, accounting from the effective date of the support order through the date of the

contempt hearing.
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v" Cannot require someone to borrow money
v Was the failure to pay the fault of the alleged contemnor?

Rivers a. Ziysk, 136 Md. App. 607, 766 A.2d 1049 (2001).
In a case of civil contempt, the intended purpose of the proceeding is remedial, intending
to benefit the recipient of the funds by compelling the payor to comply with the existing
cowrt order, The petitioner's burden of proof, therefore, is to prove by clear and
convincing evidence that the atiey Grnor 1Ot paid the aHiount owed,
accounting from the effective date of the support order through the date of thie contempt
hearing, Conversely, the burden of proof on the alleged contemnor is to prove by a fair
preponderance of the evidence that, from the date of the support order through the date of
the contempt hearing, the alleged contemnor (i) never had the ability to pay more than the
amount actually paid and (ii) made reasonable efforts to become or remain employed or
otherwise lawfully to obtain the funds necessary to make payment. See Md. Rule 15-
207(e)(2)(3).

ld, at611-12. ]
There is absolutely no evidence in this case that appellant had a present ability to pay the

purge amount of $6,718. He was unemployed through no fault of his own. Appellant
testified that he had $35 in cash; that his income was $840 a month unemployment
insurance and $275 per month rental income. He had approximately $5,000 remaining in
an equity line of credit that initially had totaled to $26,000. Appellant's monthly
expenses, including alimony and child support, were $5,590; his personal expenses were
$2,656, which included a mortgage, equity loan, car payment, food, medical and dental
insurance coverage (including $212 per month for the child), and other incidental

expenses.

Jd., at 613.
Clearly, the chancellor's finding of contempt was based upon appellant's refusal to

borrow §5,000 from a bank to pay his support obligations. We are aware of no decision
of any cowrt in this State requiring that, under the threat of contempt, an obligor under a
support order incur a debt in satisfaction of that order. Neither do we believe the
Legislature intended that an obligor may be leld in contempt when he has no income
sufficient to pay a support obligation but, conceivably, could borrow the amount due
from a relative, a friend, by the use of a credit card, or any other source that creates a
debt,

" M., at 615,

8. The Verdict — No Present Ability to Pay.

Q: May Contempt Be Found on Past Arrears?
A: Yes!

(3) When a finding of contempt may not be made.- The court may not make a finding of contempt if the
alleged contemnor proves by a preponderance of the evidence that (A) from the date of the support order
through the date of the contempt hearing the alleged contemnor (i) never had the ability to pay more than
the amount actually paid and (ii) made reasonable efforts to become or remain employed or otherwise
lawfully obtain the funds necessary to make payment, or (B) enforcement by contempt is barred by
limitations as to each unpaid spousal or child support payment for which the alleged contemnor does not

make the proof set forth in subsection (3) (A) of this section.
Cross References, Code, Family Law Article, § 10-102.

|
S/
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Q: Is Rule 15-207 to be applied retroactively?
A: Yes.

Wilson v. Holliday, 64 Md. 589, 774 A, 24 1123 (2001)
Rule 15-207(e) resolved Zynch 's *concern regarding the inability to purge if contempt is

based on the past ability to pay or if the contemnor is determined to be unable presently
to satisfy the purge amount. Rule 15-207(e)(4) requires that if is determined that the
contemnor does not have the present ability to purge, then “the [contempt] order may
include directions that the contemnor make specified payments on the arrearage at future
times and perform specified acts to enable the contemnor to comply with the direction to
make payments." Rule 15-207(e)(4). As the comunittee note explains, [n5] and as noted
supra, "if the contemnor fails, without just cause, to comply with any provisjons of the
order, [then] a criminal contempt proceeding may be brought based on a violation of the
proceeding.”" Rule 15-207(e){4). Rule 15-207(e) thus complies with the notions in Lynch
that one must first have the opportunity to demonstrate an inability to pay his obligation
and, if imprisonment is ordered, the ability to purge, thus retaining the remedial nature of
civil contempt--civil contempt is to force compliance and not to punish. Moreover, the
goal of civil contempt of forcing compliance is met when the contemnor is provided with
directions as to how to comply and only upon failure to do so mmay a criminal contempt
proceeding be brought. Thus, Rule 15-207(e) provides an extra opportunity for a
contemnor to comply with the order before being subject to criminal contempt
proceedings. Nonetheless, a defendant's present inability to pay, other than as a pre-
requisite consideration to setting the purge amount, was abolished effectively as a
defense to a contempt finding by the adoption of Rule 15-207(e).

Id., at 599-601.

One issue in Rawlings v. Rawlings, 362 Md. 535, 766 A.2d 98 (2001), was whether the
Circuit Court and the Court of Special Appeals erred in finding that Maryland Rule 15-207
should not be applied retroactively in this case? Id., at 540, Lynch v. Lynch, 342 Md. 509, 521-
22,677 A.2d 584 (1996) had beld that if a child support obligor could show that he or she did not
have the present ability to pay the amount owed, then he or she could not be held in civil
contempt. /d., at 544-45. “. . . [Blecause the purpose of civil contempt proceedings is to coerce
future compliance, the defendant must have been fully capable of having complied; in addition,

** The Holliday Court said:
In Lynch v. Lynch, 342 Md. 509, 677 A.2d 584 (1996), we concluded that, if an obligor could

prove that he or she did not have the present ability 1o pay the amount of child support owed, then

the court could not hold him or her in contempt. Lynch, 342 Md. at 521-22, 6§77 A.2d at 390. We

explained:

Where the order is one prescribing or prohibiting a specified cause of conduct, the
required defense showing is that the defendant is unable to conform his or her conduct in
compliance with the court order. Where the order calls for the payment of money, the
defendant is entitled to the "opportunity to show that he [or she] had neither the estate nor
the ability to pay his [or her] obligation." In that situation, “morever, the issue is not the
ability to pay at the time the payments were originally ordered; instead, the issue is
his present ability to pay. " Only if he or she fails to show such inability is a finding
of contempt and subsequent imprisonment permitted.

/d. (emphasis added) (citations omitted). [Emphasis by bold]}

Id, at 598.
Rule 15-507(e) now makes it clear, in abrogating Zynch, that the Defendant, who fails to pay past due

support, may be found in contempt if those payments have not been made. /d., at 598-99.
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the ability to perform the act required by the court order must have been within the power of the
defendant.” Id., at 547 (citations omitted). Rule 15-207 changed that holding.

Exhaustively, the Court reviewed the law concerning prospective v. retrospective application
of Rule 15-207. Id., at 545-60."* “Neither the Rule nor its accompanying niote states expressly
whether the Rule should be applied retrospectively or only prospectively.” /d., at 555.
“Retrospective application of rule 15-206(e) would not impair the substantive rights of an alleged
contemnor. . . “ Jd., at 560. Retrospective application is applicable to this Rule.

One issue in this case was whether the Circuit Court and the Court of Special Appeals erred in
finding Petitioner in contempt for failure to pay child support? Id., at 540. Factual disputes
occurred with the wife stating that the husband made between one hundred thousand and two
hundred thousand dollars a year in gross income, /4., at 561, and him claiming the wife denied
him access to his equipment and he was therefore prohibited from pursuing his livelihood in
landscaping and excavation. /d., at 563. The circuit court said the husband had an attitudinal
problem, /d., at 564, the husband was found in contempt, and both the COSA and the CA agreed
the finding of contempt for a past ability to pay without pay, was proper. /d., at 565.

9. The Judgment -~ No Present Ability to Pay - Incarceration?

No! And. .. the alleged contemnor must be given the opportunity to show he/she did not
have the ability to pay.'® This has to mean the alleged contemnor has to be asked questions. If a
court merely asks him/her whether there is anything to say is not going to do it. The
constitutional liberty interest of an individual requires this.’

Rawlings v. Rawlings, 362 Md. 535, 766 A.2d 98 (2001),
FN 17 Again, in such situations a contemnor cannot be subject to imprisonment as a
result of civi] contempt, in part, because "if a defendant is unable [to] pay a purge
provision, no amount of time in prison will induce compliance." Imprisonment with no

'3 It seems that every time the Court of Appeals reviews this issue of prospective v. retrospective
application of a statute or a rule, that nothing is easy, and much analysis occurs. This case is no exception.
NORMAN I. SINGER, 2 STATUTES AND STATUTORY CONSTRUCTION § 41.04, at 349 (5th ed.
1993) is a treatise citation used throughout this decision.
16 Redden v. Dep’t of Soc. Servs., 139 Md. App. 66, 773 A.2d 1094 (2001)
. .. On August 14, 2000, a combined hearing in both cases in the Circuit Court for Baltimore
County was held and appellant was found in contemnpt. The court ordered appellant to make
regular support payments and make good a bad check, set a contempt purge of $1,000, and
scheduled another hearing for November 15, 2000. On that date, the court sentenced appellant to
two concurrent prison terms of five months, with work release recommended. Appellant timely

appealed from this judgment.

Id, at 69.

Y7 Redden v. Dept of Soc. Servs., 139 Md. App. 66, 773 A.2d 1094 (2001)
Although incarceration for non-support - the ultimate perinissible sanction - does not constitute
imprisonmennt for debt, it obviously impinges upon the liberty interest that parents have under the
Fourteenth Amendment to the U.S. Constitution, under the Maryland Constitution, and under
Maryland common law, and thus must comport with botli procedural due process and with the
non-Constitutional procedures ordained by this Court. . . . {Blecause a person's liberty is at stake
and because it is a judicial proceeding, both the form and substance of due process and proper
judicial procedure must be observed. Shortculs that trample on these requisites and conclusions
that are based on hunch rather than on evidence are not allowed.
(Citations omitted.)

Id., at 75.

10
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ability to purge can only result then as a result of criminal contempt proceedings. One of
the reasons for not permitting contempt when there was a present inability to purge was
that the proper step was a criminal proceeding. We stated:
To the extent that this record reflects that the respondent failed to pay the court-
ordered support when able and quit her job in bad faith, for the purpose of
avoiding the responsibility and, in the process frustrated the court order, the
petitioner could have, and should have, initiated criminal contempt proceedings,
for the purpose of punishing the respondent for those acts.
Lynch, 342 Md. at 529, 677 A.2d at 594; see also Elzey, 291 Md. 369 at 376, 435 A.2d at
449, Johnson, 241 Md. at 419, 216 A. 2d at 916.

Id., at 552,

Redden v. Dep’t of Soc. Servs., 139 Md. App. 66, 773 A.2d 1094 (2001)
As we have previously indicated, incarceration cannot be imposed upon a civil

contemnor for wilfully failing to comply with a court order unless the contemnor has
been given the opportunity yet has failed to show the present inability to purge the
contempt,

Any order imposing a sanction upon a civil contemnor must contain a purge
provision with which the contemnor has the ability to comply. A purge provision permits
a defendant to avoid the sanction by complying with the court's order. It also affords the
defendant the opportunity to exonerate him or herself, that is, " 'to rid himself or herself
of guilt and thus clear himself [or herself] of the charge." In this way, a civil contemnor
is said to have the keys to the prison in his own pocket. -

A court may not incarcerate a civil contemnor unless he or she has the present ability
Bpurfre the contempt.
Id, at77.)

By Rule, the Order of Contempt upon a finding of constructive civil contempt for failure to
pay spousal or child support shall:

1. bein writing, .
2. state the amount of the arrearage for which enforcement of contempt is not barred by
limitations,

state how the contempt may be purged, and
4. if, the contemnor does not have the present ability to purge the contempt, include directors

that the contemnor make specified payment of the arrearage at future times and per form
specified acts to enable the contemnor to comply with the direction to make payments

W

'® The imposition of a prison term was in error in this case. Appellant demonstrated that he lacked a
present ability to pay a purge. Only proffers existed in this case, but they showed: “Appellant's only
sources of income as of the hearing were government rent, prescription assistance, and food stamps. In
addition, appellant's counsel proffered that appellant "does not have any assets from which he could satisfy
any purge."” Id., at 77-78.

' Rule 15-207. Constructive contempt; further proceedings. A committee note to rule 15-207(e)
specifically states the Rule modifies “the holding in Lynch v. Lymch, 342 Md. 509 (1996), by allowing a
court to make a finding of constructive civil contempt in a support cuforcement action even if the alleged
contemmnor does not have the present ability to purge.” Also, “If the contemnor does not have the present
ability to purge the contempt, an example of & direction to perform specified acts that a court may include
in an order under subsection (e) (4) is a provision that an unemployed, able-bodied contemnor look for
work and periodically provide evidence of the efforts made. If the contemnor fails, without just cause, to
comply with any provision of the order, a criminal contenipt proceeding may be brought based on a

violation of that provision.”

11
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Disposition of a proceeding for contempt other than for a failure to pay child support means
the court “shal)”
1. issue a written order,
2. specifying the sanction imposed for contempt,
3. for acivil contempt specifying how the contempt may be purged, and
4. for a criminal contempt, specifying the term and any condition under which the sanction
may be suspended, modified, revoked, or terminated

Rule 15-208. Bail ~ contains a directive for the court to consider bail pending an appeal from
ajudgment of contempt.”’

Wilson v. Holliday, 364 Md. 589, 774 A. 2d 1123 (2001)
In Jones v. State, 351 Md. 264, 718 A.2d 222 (1998) . . . We explained that, although
Rule 15-207(e) resolved the concerns regarding the Lynch holding, it did not mitigate the
pre-requisites of when one can be incarcerated after being adjudicated in civil contempt:
under Rule 15-207, the finding of civil contempt does not pose an immediate
threat of incarceration to the contemnor. Maryland law has long required a
distinct regimen of substantive and procedural safeguards for persons found to be
in civil contempt of a support enforcement order. "Only if [the contemnor] fails
to show [a present ] inability [to pay] is . . . subsequent imprisonment permitted.”
Jones, 351 Md. at 275-76, 718 A.2d at 228 (alterations in original) (emphasis added)
(interal quotation marks omitted) (quoting Lynch, 342 Md. at 521-22, 677 A.2d at 590).
Elucidating this "regimen," we noted that
the procedural component to this restrictive requirement is that any party
Jjudged to be a civil contemnor must be afforded the opportunity to show a
present inability to purge the [ past ] contempt; "Where the order calls for the
payment of money, the defendant is entitled to the opportunity to show that he
[or she] had neither the estate nor the ability to pay his [or her] obligation.'"

Id., at 601-02.

Rawlings v. Rawlings, 362 Md. 535, 766 A.2d 98 (2001), has, as an issue, whether the Circuit
Court and the Court of Special Appeals erred in setting a purge provision in the amount of
$3,367.90 and ordering the Petitioner incarcerated where the uncontroverted evidence showed
that the Petitioner did not have the present ability to pay that amount? Jd., at 540.
In Jones v. State, 351 Md. 264, 718 A.2d 222 (1998), we explained that Rule 15-207(¢)
does not change the holding of Lynch with regard to when one can be incarcerated after
being adjudicated in civil contempt. Jones, 351 Md. at 276, 718 A.2d at 228, We stated
that under Rule 15-207, the finding of civil contempt does not pose an immediate threat
of incarceration to the contemnor. Maryland law has long required a distinct regimen of
substantive and procedural safeguards for persons found to be in civil contempt of a
support enforcement order. "Only if [the contemnor] fails to show [a present ] inability
[to pay] is . . . subsequent imprisonment permitted.”
Jones, 351 Md. at 275-76, 718 A.2d at 228 (alterations in original) (eriyphasis added)
(internal quotations omitted) (quoting Lynch, 342 Md. at 521-22, 677 A.2d at 590).

0 Rule 15-207(d). Constructive contempt; {urther proceedings.

2

*! Rule 15-208. Bail.

A contemnor commitied for contempt is entitled to the same consideration with respect to bail pending
appeal as a defendant convicted in a criminal proceeding.

Cross references. Rule 4-348.
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Id., at 566-67.
Any person judged to be a civil contemnor must be afforded the opportunity to show

a present inability to purge the contempt, that is, to show that he or she has neither the
estate nor the ability to pay his or her obligation. Unless and until the contemnor has been
given an opportunity to show that he has neither the estate nor present ability to pay his
obligation and fails to make such a showing, he should not be incarcerated. [Petitioner] . .
. failed to show that he lacked the then-present ability to pay the purge figure of
$3,367.90 and, therefore, the court was within its discretion to sentence him to six months
in jail on work release. [Petitioner] argued that he could not earn the $3,367.90 because .
.. [Respondent] was in possession of his work equipment. Notwithstanding that
testimony, the court found that . . . [Petitioner] had sufficient skills as an excavaror and
contractor 10 earn the money while on work release. (Footnotes omitted) (citations
omitted) (emphasis added).

Id., at 572. .
In a footnote, the Court of Special Appeals explained that "under the work release

program, an inmate who is sentenced to the jurisdiction of the Division of Correction

may be granted the privilege of leaving actual confinement during necessary and
reasonable hours to work at gainful public or private employment or, under appropriate
conditions, to seck employment." (Quoting MD. CODE ANN,, CORR. SERV. § 3- 801
(1999)). Neither the Circuit Court nor the Court of Special Appeals, however,
demonstrated how, with work release, Respondent would be able to come up with the
$3,367.90 to avoid incarceration in the first instance. We conclude that, under the
circumstances present here, it was not demonstrated that Petitioner had either the estate or
the present ability to pay the purge amount at its set amount. Although Petitioner may
have had the present ability to pay the $3,367.90, there was no evidence indicating that he
did. On remand, evidence may be adduced to establish either a proper purge amount or, if
a present inability to pay a purge amount exists, a proper order pursuant to 15-207(e)(4),
may be fashioned with "directions that . . . [Petitioner] make specified payments on the
arrearage at future times and perform specified acts to enable . . . [Petitioner] to comply

with the direction to make payments."
Id., at 572-73.

10. Criminal Contempt.

¥ Need a prosecutor
¥ As a criminal trial would be conducted
¥ Maybe some day

Rule 15-205. Constructive criminal contempt; commencement; prosecution.
(a) Separate action.- A proceeding for constructive criminal contempt shall be docketed as a
separate criminal action. It shall not be included in any action in which the alleged contempt

occurred.
(b) Who may institute.-

(1) The court may initiate a proceeding for constructive criminal contempt by filing an order
directing the issuance of a summons or warrant pursuant to Rule 4-212,

(2) The State's Attorney may initiate a proceeding for constructive criminal contempt
committed against a trial court sitting within the county in which the State's Attorney holds office
by filing a petition with that court.

(3) The Attorney General may initiate a proceeding for constructive criminal contempt
committed (A) against the Court of Appeals or the Court of Special Appeals, or (B) against a trial

13
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court when the Attorney General is exercising the authority vested in the Attorney General by
Maryland Constitution, Art. V, § 3, by filing a petition with the court against which the contempt
was allegedly committed,

(4) The State Prosecutor may initiate a proceeding for constructive criminal contempt
committed against a court when the State Prosecutor is exercising the authority vested in the State
Prosecutor by Code, State Government Article, § 9-1201 et seq., by filing a petition with the court
against which the contempt was allegedly comnitted.

(5) The court or any person with actual knowledge of the facts constituting a constructive
criminal contempt may request the State's Attorney, the Attorney General, or the State
Prosecutor, as appropriate, to file a petition,

(c) Appointment of prosecutor.- If the proceeding is commenced by a court on its own
initiative, the court may appoint the State's Attorney of the county in which the court sits, the
Attorney General, or the State Prosecutor to prosecute the charge.

(d) Contenis; service.- An order filed by the court pursuant to section (b)(l) of this Rule and a
petition filed by the State's Attorney, the Attorney General, or the State Prosecutor shall contain
the information required by Rule 4-202 (a). The order or petition shall be served, along with a
summons or warrant, in the manner specified in Rule 4-212 or, if the proceeding is in the Cowt of
Appeals or Court of Special Appeals, in the manner directed by that court.

(e) Waiver of counsel.- The provisions of Rule 4-215 apply to constructive criminal contempt

proceedings.
(f) Jury trial.- The provisions of Rule 4-246 apply to constructive criminal contempt

proceedings.
[Amended May 9, 2000, effective July 1, 2000.]

11. Failure to Give Visitation.

Incarceration until you deliver the childto . . .
A change in custody

Best interest of the child

Preference for a child to be with both parents

AN NN

There has always been a question as to whether and how one can enforce visitation through a
finding of constructive civil contempt. Criminal contempt? Not yet! Maybe? Maybe not!

In Nnoli v. Nroli, 101 Md. App. 243, 646 A. 2d 1021 (1994), a wife appealed from her
husband’s release from incarceration on his petition for habeas corpus. Id., at 245. The husband
had been found in contempt of court for his failure to deliver custody of the parties’ minor
children to his wife. /., at 246. “Incarceration was ordered . . . with the provision that Emnanuel
would be released from custody when the minor children were produced.” /4., at 247. When a
judge reviewed the matter on habeas corpus, this was done on the record produced at the
contempt court, and not on a live record. The habeas corpus judge found Mr. Nnoli had
attempted to purge himself of the contempt, but “no longer has the present ability to purge
himself of the contempt,” and released him. [d., at 249.

One of the difficulties in this case was that the judge hearing the habeas corpus reached a
different result than the judge hearing the contempt, and did so on the same record. Jd., at 260. In
this case, that was determined to be error.” Id., at 261. Thus, the decision by another Judge, in

2 The Court said:
We hold that Judge Ryan erred In concluding upon the evidence heard by Judge Miller, but not

heard by Judge Ryan, that Emmanuel facked the present ability to comply with the court's order, a

14
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the contempt case, that Mr. Nnoli was capable of delivering his children to their mother, should
stand. /4., at 262.

There is also the fact that a trial judge can change custody for the failure of a parent to give
visitation. That cannot be done unless it is in the best interest of the child to do so. In Shunk v
Walker, 87 Md. App. 389, 589 A. 2d 1303 (1991), a chancellor issued an order requiring the
father, who had custody of the child, to produce the child for supervised visitation with the
mother on 12/23/89, and fo appear in response to a show cause order for contempt on 1/9/90. Id.,
at 393. Best interest of the child is always “the” consideration in custody and visitation cases. /d.,
at 396. When the father did not appear for the hearing and did not give visitation, the trial court
‘““awarded her temporary custody of the child [to the nother], pending any further hearings on the
issues of custody or visitation.” Jd., at 395,

Significant to the court's ruling, and to our decision to affirm that ruling, is the realization
that Judge Fischer, in the divorce decree of 27 October 1988, determined that the best
interests of the child would be safeguarded by awarding custody to appellant and rights of
visitation to appellee. There was no suggestion that visitation had proved to be or
threatened to be harmful to the child. Appellant's decision to relocate surreptitiously and
deny appellee her "important natural and legal right” of visitation, (see Shapiro v..
Shapiro, 54 Md. App. 477, 482, 458 A.2d 1257, cert. denied, 296 Md. 655 (1983)), could
be deemed to be directly contrary to the best interests of the child and thus a sufficient
basis for the chancellor's finding of a change in circumstances affecting the welfare of the
child. Therefore, the chancellor's decision to award custody to appellee pendente lite was

entirely proper.
Id., at 400-01.

12. Failure to Obey an Order of Court.

To execute a deed

To sign a stock certificate

To divide the IRA

Incarceration until . . .

Appointa Trustee to . . 2

What does the Legislature say?

Blood test? Inference? Force to take test?

AV NN N NN

What about court orders, other than a directive that support be paid and/or that visitation be
given. One party does not obey a direct order of court. Contempt? When, and under what
circumstances may contempt be found? How may a cowrt enforce its orders?

Lynch v. Lynch, 342 Md. 509, 677 A.2d 584 (1996)

decision directly contrary to that reached by Judge Miller who heard the evidence and had the
opportunity to observe the demeanor of the witnesses.

Id., at 261. (footnote omitted)
B «“The court hereby appoints Clarence Darrow, Esq., 1313 Public Place, Picket, Maryland 21342, as its

agent and Trustee to sign the name of Marie T. Smith to a deed, whereby the property at 345 Lovenest
Lane is to be conveyed to Johnson A. Smith, pursuant to the agreement of the parties incorporated into the
Judgment of Divorce dated May 23, 2002. The Trustee is to serve as the agent of the court without
compensation, and is to be automatically discharged from further responsibility to the court upon execution

of the deed.”



Theresa Beck - fader.pgnt'em';it_200709181@'3"2"06.‘;3;1#_,

The conduct which precipitates the initiation of contempt proceedings is the alleged
failure, in contravention of a court order, to do that which has been ordered done or the
doing of that which is prohibited. When that conduct has been proven, the defendant may
be held in contempt. But, because the intended purpose of the proceedings is remedial -
intended to benefit the other party to the action by compelling the defendant to obey the
court order - finding the defendant in contempt may not suffice. If the proceedings are to
have the desired effect, there must be a means of forcing the defendant to conform his or
her conduct to what the court order requires, to force the defendant to obey the court
order. Such a means is available when, in addition to entering a contempt finding, the
court is able to impose penalties designed to achieve that effect and which, in fact, make
the achievement more likely. Imprisonment is such a penalty. Thus, notwithstanding that
the proceedings are civil in nature, a defendant may be imprisoned for civil contempt. /d.

at 729,298 A.2d at 876.
Id, at 519,

Eagen v. Ayd, 313 Md. 265, 545 A.2d 55 (1988)
Had it intended that the contempt power be utilized under ordinary circunstances in

cases like this, the General Assembly could easily have so provided. See State Insurance
v. Nationwide, 241 Md. 108, 117,215 A.2d 749, 754-755 (1966) ("Where a statute
expressly provides for certain exclusions, others should not be slightly read therein by
implication, for if the Legislature intends other exclusions it is so easy to add them .. .").
Indeed, five jurisdictions expressly empower their courts to hold a putative father in
contempt for not obeying an order to submit to a blood test. Moreover, numerous statutes
permit a trial court either to resolve the issue of paternity against a party refusing to take
the test or to "enforce” its order. In fact, of the jurisdictions that prescribe any specific
sanction at all for noncompliance with a blood test order, only a few states other than
Maryland have not expressly given their courts the power to require an alleged father to
obey a blood test order, Under these circumstances, the General Assembly's failure to
provide explicitly for any remedy other than the negative inference set forth in § 5-
1029(f) strongly implies that the Legislature did not intend that paternity defendants
ordinarily be held in contempt for refusing to submit to a court-ordered blood test.

Id., at 281-82 (Footnotcs omitted)

13. Miscellaneous Considerations.

v" Bankruptcy? Does it stay a requirement for the payrnent of money?
v" Disqualification of the Judge?

What effect does bankruptcy have on child support. Nnoli v. Nnoli, 101 Md. App. 243, 646
A. 2d 1021 (1994) answers that question.
On the moming of argument, we were informed that Mr. Nnoli had been adjudged a
bankrupt the previous day and that he was claiming an automatic stay.
The automatic stay provision in the U.S. Code is 11 U.S.C. § 362. Subsection (a) of § 362
provides in part: :
Except as provided in subsection (b) of this section, a petition filed under section
301, 302, or 303 of this title, or an application filed under section 5(a)(3) of the
Securities Investor Protection Act of 1970 . . . operates as a stay, applicable to all
entities, of-
(1) the commencement or continuation, including the issuance or employment
of process, of a judicial, administrative, or other action or proceeding against the
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debtor that was or could have been cormmenced before the commencement of the
case under this title, or to recover a claim against the debtor that arose before the
comniencement of the case under this title . . . .
Subsection (b)(2) provides that the automatic stay does not apply to the
“collection of alimony, maintenance, or support from property that is not
property of the estate . . . ." Subsection (b) also provides certain exceptions when
the action involves a government entity. Subsection (b) does not otherwise
prevent the automatic stay from applying to civil actions that do not involve
government entities when the debtor's property is not involved.
The effect of the automatic stay on a pending suit in another court is to suspend that suit;
it does not cause that suit to be dismissed. David v. Hooker, Ltd., 560 F.2d 412, 418 (9th
Cir. 1977). Further, the stay does not necessarily suspend every aspect of the pending
suit. Id. One aspect of a pending suit that an automatic stay will not suspend is a
contempt proceeding, provided that the contempt proceeding is to protect the dignity of
the court. Jd. . . .
Id., at 250.

Rule 13-207. Constructive contempt; further proceedings.

(b). When judge disqualified.- A judge who enters an order pursuant to Rule 15-204 or who
institutes a constructive contempt proceeding on the court's own initiative pursuant to Rule 15-
205 (b) (1) or Rule 15-206 (b) (1) and who reasonably expects to be called as a witness at any
hearing on the matter is disqualified from sitting at the hearing unless (1) the alleged contemnor
consents, or (2) the alleged contempt consists of a failure to obey a prior order or judgment in a
civil action or a "judgment of restitution” as defined in Code, Criminal Procedure Article, § 11-

601(g).

10/15/02



CONTEMPT DRAFT

I. DEFINITION

MARCUS V. STATE,
14 Md., App. 348, 286 A. 2d 278 (1972),

citing Goldsbourough v. State, 12 Md. App.

346,278 A.2d 734 (1971).

IL. DIRECT & CONSTRUCTIVE

CONTEMPT
Md. Rule 15-202

Md. Rule 15-202(a)

SCOTT V. STATE, 110 Md, App 464, 677
A.2d 1078 (1996)

STATE V. ROLL, 267 Md. 714, 298 A. 2d
867 (1973)
Md. Rule 15-202(b)

III. CIVIL VS. CRIMINAL
CONTEMPT

CIVIL CONTEMPT

BRYANT V. HOWARD CO. DEPT. SOC.
SERV., 387 Md. 30, 874 A. 2 d 457 (2005).

[A] despising of the authority, justice or dignity of the
court.... a person whose conduct tends to bring the
authority and administration of the law into disrespect
or disregard, interferes with or prejudices parties or
their witnesses during litigation, or otherwise tends to
impede, embarrass or obstruct the court in it's
discharge of its duty....

There are two (2) types of contempt, constructive and
direct.

A. Constructive Contempt

Constructive contempt means any contempt other than
a direct contempt.

% Occurs out of the court's presence such that the
judge does not have personal knowledge of the
facts - judge must look at extrinsic evidence to
determine that contempt has occurred.

B. Direct Contempt

Direct contempt means a contempt committed in the
presence of the judge presiding in court or so near to
the judge as to interrupt the court's proceedings.

¢ Matter giving rise to contempt must occur
during a session of court or in such proximity
to the court as to disrupt its function.

The case law also distinguishes between civil
contempt and criminal contempt; thus there can be
four types of contempt proceedings:

direct criminal contempt
direct civil contempt
constructive criminal contempt
constructive civil contempt

B

Civil Contempt

Intended to preserve and enforce the rights of private
parties to an action and to compel obedience to orders
entered primarily for their benefit.



Where filed
Rule 15-206 (a)

.By Whom
Rule 15-206(b)

Is incarceration sought?
The Petition is to comply with Md Rule 2-
303,

Waiver of Counsel
Rule 15-206(¢)

Burden of Proof

STATE V. ROLL, 267 Md. 714, 298 A 2d
867 (1973)

Md. Rule 15-207(e)(2)

Burden in constructive civil contempt
support cases is elear and eonvineing
evidenee.

Pre requisites to finding of Contempt

<> Not intended to punish for past misconduct.

> Intended to force present or future compliance
with the court's orders

<> Penalty must provide for purging

<> Must permit the Defendant to avoid penalty by

some specific conduct within Defendant's ability to
perform.

Must be filed in the action in which the alleged
contempt occurred

May be filed by the court, any party to the action in
which the alleged contempt occurred, or any agency
authorized by law the bring the proceeding if it is one
regarding support enforcement

Petition for contempt must state whether incarceration
is sought. If incarceration is sought notice ( of rights
under Rule 15-206( ¢ ) must be provided to the
Defendant with the Petition for Contempt.

Where incarceration is sought, (which necessarily
requires a Judge hearing) and the alleged contemnor
appears without counsel the court is to make certain that
the alleged contemnor ha received a copy of the Order
containing the notice of right of counsel, and on the record
that the waiver is done knowingly and voluntarily.

+ Burden of proof in civil contempt (direct or
constructive) is generally by a preponderance of
evidence.

HOWEVER, in a constructive civil contempt
proceeding based on alleged failure to pay spousal or
child support, including emergency family maintenance
under Family Law Article, Title 4, Subtitle 5, standard
of proof is clear and convincing evidence.

Before a party may be held in contempt of a Court
Order, that Order must be sufficiently definite, certain
and in its terms so that the alleged contemnor may

T f 1 1 1 P ) ~ 1
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Droney v. Droney 102 Md App 672 (

Alleged Contemnor’s Failure to Appear
at the hearing designated in the Show
Cause Order Md Rule 15-207(C ) (2)

Support Enforcement Action

Md Rule 15-207( ¢) (2)

Md Rule 15-207, (e) (3)

Master’s Hearings on Contempt of Child
Support (9-208(h)(3)

Referral for de novo hearing where
incarceration may be appropriate

understand precisely what the Order requires.

If the alleged contemnor fails to appear personally at the
time and place set by the court, the court may enter an
Order directing a sheriff or other peace officer to take
custody of an bring the alleged contemnor before court
If the alleged contemnor fails to appear in person or by
counsel at the time and place set by the court, the court
may proceed ex parte.

In Actions based on failure to pay spousal or child
support, or emergency family maintenance in domestic
violence proceedings.

The Court may make a finding of contempt if the
Petitioner proves by clear and convincing evidence
that the alleged contemnor has not paid the amount
owed accounting from the effective date of the
support order through the date of the hearing, ( even if
the contemnor does not have the present ability to
purge,)but in that event, the sanction can not be
imprisonment

The Court may NOT make finding of contempt if
contemnor proves by preponderance of evidence that:

1. alleged contemnor never had ability to pay
more than the amount actually paid, and

2. contemnor made reasonable efforts to become
or remain employed or otherwise lawfully
obtain funds necessary to make payment, or

3. enforcement of contempt is barred by
limitations as to each unpaid payment.

While Masters may make recommendations that a
person be found in contempt for constructive civil
contempt, the proposed order cannot include
incarceration. If at any time during the hearing on the
party’s alleged constructive civil contempt, the master
concludes that there are reasonable grounds to believe
that the party is in contempt and that incarceration
may be appropriate sanction, the master shall (1) set
a de novo hearing before a judge of the Circuit Court,
(2) cause the alleged contemnor to be served with a
summons to that hearing, and (3) terminate the

LI §
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Md Rule 9-208 (d)

Contempt Child Support Enforcement
Order must contain the following:

Md Rule 15-207 (e) (4)

Required language regarding Purge
provision

Jones v. State 351 Md 264, 718 A2d 333
(1998)

Post Contempt Finding Incarceration by
Masters not permitted

State v. Wiegman
350 Md 5835, 714 A2d 841 (1998)

Damages

Md Rule 15207( ¢ ) (4)
Long v. State 371 Md 72, 807 A.2d 1

(2002)

master’s hearing without making a recommendation.

If the alleged contemnor is not represented by an
attorney the date of the hearing before the judge shall
be at least 20 days after the date of the master’s
hearing and before the master terminates the master’s
hearing, the master shall advise the alleged contemnor
on the record of the contents of the notice set forth in
Rule 15-206© (2)

%+ Upon finding of contempt, court shall issue
written order that specifies:

1. the amount of arrearage
2. any sanction imposed for the contempt, and
3. how contempt may be purged.

. PURGE

¢ If contempt is found and sanctions imposed, a
purge provision must be part of the order

% Contemnor must have present ability to meet
purge provision.

% Error to have a purge provision without

allowing the alleged contemnor opportunity to

show whether or not there was a present

ability to comply, prior to incarceration

If contemnor does not have present ability to

purge, order may include directions that

contemnor make specified payments on

arrearage and perform specified acts to enable

contemnor to comply.

¢

)
*

(4

o
¢

“ It is patently clear that the rules doe not grant express
power to a domestic master to hold a litigant against his
will after a non- support hearing , although masters are
authorized to conduct evidentiary hearings and to make

findings of fact and recommendations to the circuit court.
[19

Court cannot award compensatory damages in a civil
contempt action.



Attorneys Fees

Bryant v. Howard Co. Dept Soc. Serv 387,
Md 38, 874 A2d 457 (2005)

BAHIUA Y, FOSTT (e e, Aef.

Section 9-105 of the Family Law Article
Allows attorney fees in custody, and
visitation actions

Section 12-103 of the Family Law Article
Allows attorneys fees in child support
arrears and collection actions.

Md Rule 15-207(4)

Statute of Limitations

Courts and Judicial Proceedings Article 5-
111, and Family Law Article 10-102

Md. Rule 15-206

Note O’Hearn v. Chearn 99 Md App
537,638 A2d 1192( 1994) Incorporation
of Separation Agreement into Judgment of
Divorce made the obligation subject to the
12 year limitation rule

Right to Counsel

\ Attorney's Fees

There is no statutory provision or rule authorizing the
recovery of attorney's fees or expert witness fees in
contempt proceedings.

However, Family Law Article does provide in Section
9-105 that “in any custody or visitation proceeding, if
the court determines that a party to a custody or
visitation order has unjustifiably denied or interfered
with visitation granted by a custody or visitation order
the court may, in addition to any other remedy
available to the court and in a manner consistent with
the best interests of the child, take any or all of the
following actions:... (3) access costs or counsel fees
against the party who has unjustifiably denied or
interfered with visitation rights.”

Further, Family Law Article 12-103 provides that “ the
Court may award to either party the costs and counsel
fees that are just and proper under all the
circumstances in any case in which person (2) files
any form of proceeding: ( I ) to recover arrearages of
child support,( ii) to enforce a decree of child
support; or (iii) to enforce a decree of custody or
visitation.

According to this provision required considerations
include the financial status of each party, the needs of
each party and whether there was substantial
justification for bringing or maintaining or defending
the proceeding.

The pre-hearing detention of an alleged contemnor in a
civil contempt proceeding is an improper denial of due
process.

Action for contempt for failure to pay child or spousal
support shall be commenced within three (3) years of
date each installment became due and remained
unpaid.

Alleged contemnor has right to counsel, unless
incarceration is not sought, and Md. Rule 4-215

5



Right to Jury trial
Md Rule 15-207 (e)(4)

CRIMINAL
CONTEMPT

Bryant v. Howard Co. 387. Md 30, 874
A.2d 457 (2005)

Ashford v. State 358 Md 552, 750 A2d 35
(2000)

Case Brought By

Burden of Proof
Md Rule 15-205

Right to an attorney
Md Rule 15-205( e) and Md Rule 4-215

Right to a jury trial
Rule 4-246
Ashford v. State 358 Md 552 750

A2d 35 (2000)
Dodson v. Dodson 38 Md 438 845

A2s 1194 (2004)
Bryant V. Howard Co. Dept So Sev 3887,
Md 38, 874 A2s 457 (2005)

Criminal Contempt Order must contain
the following: Md Rule 15-207 (2) (d) (2)

applies to constructive criminal contempt proceedings.

> . Right to Jury Trial

There is no right to a jury trial in a constructive civil
contempt action.

Criminal contempt is punitive, not coercive, in nature.
It is precisely to punish past disobedience and
therefore does not require a purging provision

Action alleged to be contemptuous must be done
willfully and intentionally, which means, both actus
reus and mens rea must be proved in order to have a
conviction.

Action may only be brought by the court, State’s
Attorney or Attorney General or State Prosecutor

Burden of proofin a criminal contempt direct or
constructive is beyond a reasonable doubt.

Constructive Criminal Contempt must be docketed as
a separate criminal action and cannot be included in
any action in which contempt occurred

Defendant is entitled to an attorney in constructive
criminal contempt proceedings, ( unless incarceration
is not being sought.)

If case is in the Circuit Court, and there is a
prospect of any imprisonment, the Defendant is
entitled to a jury trial.

When a court or jury make a finding of contempt,
the court shall issue a written order that specifies
the sanction imposed for contempt. If the sanction
is incarceration, the Order shall specify a
determinate term and any condition under which
the sanction may be suspended modified revoked
or terminated.



DIRECT CONTEMPT

Can be Civil or Direct

Master’s authority for

State v. Wiegman
350 Md 585

714 A2d 841 (1998)

Wise- Jones
117 Md App. At 500

Can be handled by the court and sanctions
imposed summarily.

“ A master’s status as an “officer of the court”
does not confer judicial powers upon the master
such as the authority to hold someone in contempt
to sign a warrant or to order a police officer to
make an arrest. Indeed a Master is not the trial

100 A2d 852 judge. A master does not replace her or him. Only
a judicial officer may issue a warrant.”

Burden of Proof Civil In a civil direct contempt the burden of proof is by

a preponderance of the evidence.

In a criminal direct contempt the burden of proof is
beyond a reasonable doubt

Presiding judge has personally seen, heard of
otherwise, directly perceived conduct and has
personal knowledge of identity of person
committing conduct.

Burden of Proof Criminal

MD RULE 15-203( B)

Contempt has interrupted the order of the court and
interfered with the dignified conduct of the court’s
business

Court shall afford the alleged contemnor an
opportunity consistent with the circumstances then
existing to present exculpatory or mitigating
information. Before imposing sanctions or
promptly thereafter court shall issue written order

specifying
UPON FINDING, ORDER SHALL 1. Whether t he contempt is civil or criminal
SPECIFY : 2. evidentiary facts known from judge’s personal
' knowledge
3. Ifcivil contempt, how contempt may be
purged.

4. if criminal contempt and sanction is
incarceration a determinate term or if not incarcerated
condition under which sanction may be suspended
modified revoked or terminated.

NON SUMMARY IMPOSITION OF ' If the. (.:ourt does not impose sancthns by summary
SANCTIONS. MD RULE 15-2854 A. 2d imposition, the court must render written order and
293 (2004). proceeding is conducted under Rules 15-205, 15-206 and

15-207.
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