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Overview
A. Vehicle or home: Fourth Amendment vehicle analysis may have a threshold issue of

whether the subject of the search and seizure is a vehicle or a home.

B. Reasonable expectation of privacy/standing: Depending on whom the evidence is
being used against, there may be an issue of reasonable expectation of privacy and
standing.

C. Merits of case: On the merits, search and seizure analysis of vehicles usually

includes search and seizure analysis of persons. Chronology is important. Based on
how many, and in what order, the six variables listed for “vehicles in vehicular
analysis” and the seven variables listed for “persons in vehicular analysis,” the
situation may be fluid, with one analysis depending on what, if any, analyses have
precede it.

1. Vehicle in vehicular analysis: Vehicle analysis includes search and seizure
of'a vehicle, including its contents, related to persons or unrelated to persons.
There are six ways to search all or part of a vehicle, two of which require a
person in close proximity, i.e., a search incident to a lawful arrest and a
“frisk” search.

a. Search warrant for search of vehicle: Search the entire vehicle,



limited to places where the particularly named fruits, evidence, or
instrumentalities of a crime may be found.

b. Search of vehicle pursuant to automobile exception: Search the
entire vehicle, limited to places where there is probable cause to
believe that fruits, evidence, or instrumentalities of a crime may be
found. '

c. Search of vehicle pursuant te inventory search: After a vehicle
has validly come within the custody of a law enforcement agency,
search the entire vehicle, limited to the places, and in the manner, that
is consistent with published departmental procedures for conducting
an inventory search.

d. “Frisk” search of interior of vehicle pursuant to stop & frisk: If
there is reasonable suspicion that one or more recent occupants of a
vehicle are armed and presently dangerous, search the entire interior
of a vehicle (but not a trunk with a separate entrance), limited to
places where weapons could be located.

e. Search of interior of vehicle incident to lawful arrest: If one or
more recent occupants of a vehicle have been validly arrested, search
the entire interior of a vehicle (but not a trunk with a separate
entrance).

f. Consent search of vehicle: Search some or all of the vehicle,
depending on the scope of the consent voluntarily given under a
totality of the circumstances.

Persons in vehicular analysis: A vehicle often contains one or more
persons who can be the subject of a stop, an arrest, and/or a search.

a. Mere accosting of person: Mere accosting involves a police-citizen
encounter, without a stop, and with the citizen free to leave. This
would be limited to a vehicle already stopped before the police-
citizen encounter. Mere accosting does not implicate the Fourth
Amendment.

b. Stop of person & vehicle: A stop is a Fourth Amendment detention
of a person, based on reasonable suspicion of a criminal activity
afoot, or based on a traffic/safety violation. The detained person is
not free to leave, but the level of intrusion is less than a full custodial
arrest, and may continue during the time of reasonable steps to
confirm or dispel the reasonable suspicion.

c. Frisk of person in proximity of vehicle: A frisk is a Fourth
Amendment patdown of the outer clothing, which is less than a
search, and is based on reasonable suspicion that a validly stopped
individual is presently armed and dangerous.

d. Arrest of person pursuant to arrest warrant: Arrest the person
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named in a warrant.

€. Warrantless arrest of person: Arrest a person, without a warrant,
for an arrestable offense, when a misdemeanor or felony is committed
in the officer’s presence, or based on probable cause that a felony was
committed or probable cause that a misdemeanor that does not
require “in the presence” was committed.

f. Search of person incident to lawful arrest: If a recent occupant of
a vehicle has been validly arrested, search the person incident to that
arrest.

g. Consent search of person: Search a person based on consent

voluntarily given under a totality of the circumstances.

Fourth Amendment reasonable expectation of privacy & standing: The Fourth
Amendment applies to persons, houses, papers, and effects. In Katz v. United States, 389
U.S. 347 (1967), the Supreme Court adopted a new Fourth Amendment applicability test
based on whether Defendant had a reasonable expectation of privacy (REP). For the Fourth
Amendment to be applicable, the “searchee” must have standing to challenge the intrusion.
In Rakas v. Illinois, 439 U.S. 128 (1978), the Supreme Court recognized that standing and

REP are, in essence, the same analysis. In a vehicular context, there is usually one vehicle

“and one or more persons.

A. REP in persons: There is an REP in one’s person.

1.

REP applies to persons when they objectively believe not free to go: The
Fourth Amendment is applicable when a person is detained. That occurs
when, under all of the circumstances surrounding the incident, a reasonable
person would believe that he is free to go. United States v. Mendenhall, 446
U.S. 544 (1980).

REP in one’s person, even when in vehicle of another: In Brendlin v.
California, 127 S. Ct. 2400 (2007), police illegally stopped a vehicle. They
arrested Defendant passenger as a parole violator. The Supreme Court held
that when an officer, through physical force or a show of authority, exercises
control over the vehicle and restrains the passenger freedom of movement,
such that a reasonable person would not feel free to leave, the passenger is
seized, has an REP in his person, and has standing to challenge the stop. In
Ott v. State, 325 Md. 206 (1992), Defendant passenger had standing to
challenge search incident to unlawful arrest, not because he had an REP in
the vehicle, but because he had an REP against an illegal arrest.

No REP in conduct that can be viewed by others: There is no REP in
conduct that can be viewed by others. McCray v. State, 84 Md. App. 513
(1990); Robinson v. State, 13 Md. App. 439 (1971).

No REP in physical characteristics: There is no search, because there isno
REP, when subpoenas issued for physical characteristics. United States v.
Dionisio, 410 U.S. 1 (1973). However, for field sobriety tests, although




Defendant lacks REP in physical characteristics, e.g., slurred speech,
stumbling, Defendant has REP in the private information about his or her
physical or psychological condition. Blasi v. State, 167 Md. App. 483

(2006).

B. REP in effects: There is an REP in one’s papers and effects.

1.

No REP in items that can be viewed by others: There is no REP in items
that can be viewed by others. Christian v. State, 172 Md. App. 212 (2007);
Conner v, State, 34 Md. App. 124 (1976).

Vehicles: REP in vehicles is lesser than in homes. Cardwell v. Lewis, 417

- U.S. 583 (1974); Malcolm v. State, 314 Md. 221 (1988); Duncan v. State,

281 Md. 247 (1977).

a.

REP in containers in vehicles: There is an REP in containers in
vehicles because containers are repositories of personal effects. In
Bond v. United States, 529 U.S. 334 (2000), a border patrol agent
boarded a bus to check the immigration status of passengers. An
agent squeezed soft luggage placed overhead and noticed a “brick-
like” object. Defendant consented to a search of the bag, and the
agent recovered CDS. The Supreme Court held that the agent’s
physical manipulation of a carry-on bag was a Fourth Amendment
search. Travelers have an REP in their personal luggage. The Court
rejected the Government’s argument that Defendant exposed his bag
to the public and lost his REP as against physical .manipulation.
Defendant had an REP and sought to preserve it by using an opaque
bag and placing it directly above his seat. Passengers do not expect
their bags to be manipulated in an exploratory manner to determine
the contents. See Arkansas v. Sanders, 442 U.S. 753 (1979) (includes
all non-abandoned containers in vehicles unless they reveal the nature

of their contents, e.g., transparent container); United States v.
Chadwick, 433 U.S. 1 (1977) (includes locked footlocker in vehicles).

No REP against warrant check: A motorist, who is unimpeded by
the police, has no REP against being checked for outstanding
warrants or a stolen vehicle. Williams v. Prince George’s County,
112 Md. App. 526 (1996).

No REP when government owns the vehicle & Defendant only
using it: In Martin v, State, 113 Md. App. 190 (1996), the CSA held
that Defendant police officer had no REP in his police vehicle that he
was authorized to use off-duty. Although Defendant was permitted to
keep the vehicle at home and store personal effects in the vehicle, the
vehicle was subject to inspection at any time and could be operated
by a common key used by other officers.

REP in rental vehicle, but only for authorized driver: In Colinv.
State, 101 Md. App. 395 (1994), the CSA held that the operator of a



rented vehicle, who is not listed on the rental agreement as an
authorized driver, has no REP and no standing to challenge a search.

e. No REP when vehicle tracked by beeper: In United States v.
Knotts, 460 U.S. 276 (1983), agents placed a beeper in a container in
a store with the store owner’s permission. The container was
purchased by a suspected CDS manufacturer, who drove away.
Although the agents lost visual contact with the vehicle, they tracked
the vehicle, using the beeper, to Defendant’s cabin. Based on
observations at the cabin, the agents obtained a warrant for the cabin.
The Supreme Court held that the beeper was placed consensually in
the container, and the beeper tracked a vehicle on public roads.
Neither the vehicle owner nor Defendant had an REP in the vehicle’s
location. The beeper enabled the agents to go to the cabin (not in the
cabin), where they lawfully observed conduct that produced a valid

- warrant for the cabin.

f. Silence does not mean abandonment of REP: In Stansberry v.
State, 343 Md. 720 (1996), the COA held that passenger had an REP
in his bag in the luggage rack, because it was not abandoned by
silence when the police asked if anyone owned the bag. In Grahamv.
State, 146 Md. App. 327 (2002), the CSA held that Defendant’s
disclaimer that he had no any interest in a vehicle against which he
was leaning was not an abandonment.

No REP against K-9 sniff during valid stop, provided time for the stop is
not extended: In Illinois v. Caballes, 543 U.S. 405 (2005), an officer
stopped Defendant for speeding, and another officer arrived with a K-9 sniff
dog that alerted for CDS. The Supreme Court held that when a lawful traffic
stop is not extended beyond the time necessary to issue a ticket, and one
officer conducts ordinary inquiries incident to a traffic stop, while another
officer uses a drug sniff dog, there is no Fourth Amendment violation because
a drug sniff dog during a valid traffic stop does not implicate an REP. In
Cruz v. State, 168 Md. App. 149 (2006), a dog sniff of the outside of a
vehicle was permissible, even though, with no instructions, the dog placed its
head inside the vehicle and alerted again, because Defendant lacked REP in
the CDS smell in his vehicle.

Standing limited to one’s own rights & not rights of others: Defendant had
standing to assert Defendant’s constitutional rights, but not those of others, even
when the rights of others were violated to obtain evidence against Defendant. United
States v. Payner, 447 U.S. 727 (1980) (no standing to challenge illegal search of third

party’s briefcase); Warth v. Seldin, 442 U.S. 490 (1975); Johnson v. State, 172 Md.
App. 126 (2006) (no standing to challenge warrant issued for another).

Passengers

No standing as to items seized from the vehicle: In Rakas v. Illinois, 439
U.S. 128 (1978), the Supreme Court held that passengers had no REP, and
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lacked standing to challenge the search of the vehicle because they (1) did not
assert a property or possessory interest in the vehicle or in the evidence
seized, and (2) failed to show an REP in the glove compartment or area under
the front seat in a vehicle in which they were merely passengers.

2. Standing as to seizure of the person: In Brendlin v. California, 127 S. Ct.
2400 (2007), officers illegally stopped a vehicle. When the officers
recognized Defendant passenger as a parole violator, they arrested him. The
Supreme Court held that when an officer, through physical force or a show of
authority, exercises control over the vehicle and restrains the passenger’s
freedom of movement, such that a reasonable person would not feel free to
leave, the passenger is seized and has standing to challenge the stop.

Mere accosting does not implicate Fourth Amendment: The least intrusive police-citizen
encounter is no Fourth Amendment intrusion at all. An accosting is an accidental, voluntary,
or consensual encounter, typically involving voluntary cooperation of a citizen in response to
non-coercive questioning by the police. Ferris v. State, 355 Md. 356 (1999); Jones v. State,
319 Md. 279 (1990). An accosting may evolve into a “stop/detention,” which may evolve
into an “arrest.” See Graham v. State, 146 Md. App. 327 (2002). Thus, a police officer may
approach an individual who is in a vehicle, entering a vehicle, or exiting a vehicle, and
engage that individual in conversation without implicating the Fourth Amendment.

Fourth Amendment stop or detention

A.

Distinguishing stop from arrest: Both a “stop” and an “arrest” area seizures
implicating the Fourth Amendment, and Defendant is not free to go. In both
scenarios, a reasonable person, under a totality of the circumstances, would not feel
free to go or to ignore police presence. The difference between an investigatory stop
and a full custodial arrest is a matter of degree, as determined under a totality of the
circumstances. Brendlin v. California, 127 S. Ct. 2400 (2007); Florida v. Bostick,
501 U.S. 429 (1991); Florida v. Royer, 460 U.S. 491 (1983); United States v.
Mendenhall, 446 U.S. 544 (1980); Ferris v. State, 355 Md. 356 (1999). In Johnson
v. State, 154 Md. App. 286, cert. denied, 380 Md. 618 (2003), the CSA addressed the
difference between a stop and an arrest, noting four factors: (1) the force used to
effectuate the intrusion; (2) the length of the intrusion; (3) the investigative activities
during the intrusion; and (4) whether the suspect was moved from the place of the
initial intrusion to another place.

Fourth Amendment stop: A Fourth Amendment stop requires (a) application of
force, however slight; or (b) an official “show of authority” with citizen submission
thereto. California v. Hodari D., 499 U.S. 621 (1991). Submission to a police claim
of lawful authority is not consensual, and is a stop, regardless of whether that claim
of authority is valid or invalid. Kaupp v. Texas, 538 U.S. 626 (2003). Thus,
stopping a moving vehicle, by using a siren, flashing lights, or signaling a motorist to
pull over is a stop and implicates the Fourth Amendment. If the officer exercises this
show of authority and the driver refuses to stop, the Fourth Amendment is not
implicated because there is no submission to the show of authority.

Factors in determining whether there is a stop: Ifan officer approaches an already



stopped vehicle, or approaches a stopped vehicle with an individual in the vehicle, or
approaches an individual entering or exiting a vehicle, it starts as a mere accosting.
Whether is evolves into a stop, depends on the totality of the circumstances.

1. Time & place of police—citizén encounter (Ferris, 355 Md. 356)

2. Number of officers & whether uniformed: In Swift v. State, 393 Md. 139
(2006), the COA Held that a reasonable person would not feel free to go
when an officer approached his vehicle at 3:00 a.m., blocked Defendant’s
path with his vehicle, shined his headlights on Defendant, and acted in a way
that suggested he was conducting an investigatory field stop. See
Mendenhall, 446 U.S. 544; Ferris, 355 Md. 356; Cherry v. State, 86 Md. App.
234 (1991). '

3. Whether officer removed person to different location or isolated person
from others (Florida v. Rodriguez, 469 U.S. 1 (1984); Ferris, 355 Md. 356)

4, Whether suspect informed free to go (Royer, 460 U.S. 491; Ferris, 355 Md.
356)

5. Whether officer stated individual suspected of crime (Ferris, 355 Md.
356)

6. Whether officer retained Defendant's documents (Ferris, 355 Md. 356)

7. Whether officer demonstrated threatening behavior or physical contact:
In State v. Lemmon, 318 Md. 365 (1990), the COA held that Defendant was
seized when a police pursuit attempted to blockade Defendant with police
vehicle, were joined by a third officer in the chase, left the police vehicle
unattended, attempted to circumvent Defendant’s flight. See Mendenhall,
446 U.S. 544; Ferris, 355 Md. 356.

8. Whether officer displayed weapon: If Defendant is not free to go, itis a
stop, even without a display of force.

9. Officer’s language or voice tone indicating compliance compelled
(Mendenbhall, 446 U.S. 544)

10. Officer activation of emergency lights: In Michigan v. Chesternut, 486
U.S. 567 (1988), the Supreme Court held that there was no seizure when
officers did not (a) activate sirens or flashers, (b) command Defendant to halt,
(c) display weapons, or (d) block Defendant’s path with police vehicles). In
Lawson v. State, 120 Md. App. 610 (1998), the CSA held that activation of
emergency lights was a seizure when it communicated no freedom of
movement.

11. Request for suspect’s 1D: In Ott v. State, 325 Md. 206 (1992), the COA
held that it was not a seizure when officers approached the passenger in a
vehicle in a deserted mall parking in early morning hours, engaged in
conversation, and requested ID. See INS v. Delgado, 466 U.S. 210 (1984)
(request for ID and ID questions not seizure).




12.

13.

Suspect chased but did not submit to authority: In Sacramento v. Lewis,
523 U.S. 833 (1998), the Supreme Court held that a chase of a motorcycle
resulting in death was not a seizure). See Partee v. State, 121 Md. App. 237
(1998); Brummel v. State, 112 Md. App. 426 (1996).

Sum of factors: In Johnson v. State, 154 Md. App. 286 (2003), the CSA
held that it was a stop when an officer parked his vehicle behind Defendant’s
vehicle, requested license and registration, and asked Defendant to keep
hands on steering wheel. In Swift v. State, 393 Md. 139 (2006), the COA
held that it was not a stop when the police blocked Defendant but did not
prevent him from leaving.

Constitutional requirements to support Fourth Amendment stop

1.

Reasonable suspicion required: A constitutionally valid stop of a vehicle
requires reasonable suspicion, based on articulable facts, that criminal activity
is afoot, that a traffic infraction has occurred, or that a there is a safety
violation. United States v. Arvizu, 534 U.S. 266 (2002); Terry v. Ohio, 392
U.S. 1(1968). In determining reasonable suspicion, courts give deference to
police judgment. Cross v. State, 165 Md. App. 164 (2005). .

More than “mere hunch” but less than probable cause: A stopbasedona
“mere hunch” that is less than articulated suspicion violates the Fourth
Amendment. Although reasonable suspicion requires more than a hunch, it
does not require probable cause and is satisfied by a showing less than
preponderance of the evidence. Illinois v. Wardlow, 528 U.S. 119, 123
(2000); Johnson v. State, 154 Md. App. 286 (2003).

Reasonable suspicion factors: Determine reasonable suspicion under a
totality of the circumstances from the perspective of a police officer. United
States v. Cortez, 449 U.S. 411 (1981); Stokes v. State, 362 Md. 407 (2001);
Cartnail v. State, 359 Md. 272 (2000); Farewell v. State, 150 Md. App. 540
(2003).

a. Reasonable suspicion based on conduct of suspect

@) Conduct consistent with criminal activity

) Deliberative, furtive actions, & flight at sight of police: A
suspect’s “furtiveness,” coupled with flight upon seeing the
police may provide reasonable suspicion. Wardlow, 528 U.S.

119; Peters v. New York, 392 U.S. 40 (1968).

3) Drug courier profile: A valid “drug courier profile” requires
police articulation as to why the profile elements create
reasonable suspicion. United States v. Sokolow, 490 U.S. 1
(1989); Royer, 460 U.S. 491; Reid v. Georgia, 448 U.S. 438
(1980); Mendenhall, 446 U.S. 544; Derricott v. State, 327
Md. 582 (1992) (no reasonable suspicion when the police
could not objectively articulate why profile created reasonable




“4)

’(5”)‘ .

(©6)

suspicion).

Conduct observed during “mere accosting”: Answers to
police questioning during accosting may provide facts to
support reasonable suspicion. Craig v. State, 148 Md. App.
670, cert. denied, 374 Md. 83 (2002).

Facially innocent activity in conjunction with other facts:
In United States v. Arvizu, 534 U.S. 266 (2002), the Supreme

~ Court held that the police may assess facts based on

specialized training and familiarity with customs in the area,
which may cause facially innocent activity to provide

“reasonable suspicion. However, facially innocent activity, by

itself, cannot establish reasonable suspicion. Ransome v.
State, 373 Md. 99 (2003); Ferris, 355 Md. at 387. InInre
Montrail M., 87 Md. App. 420 (1991), the CSA held that
there was reasonable suspicion when police observed
juveniles in a vehicle in secluded area of private business
parking lot at 3:00 a.m. and their answers were inconsistent
with police observation.

Proximity to other suspects or in high crime area: Mere
proximity to those suspected of criminal activity cannot
establish reasonable suspicion. Sibron v. New York, 392 U.S.
40 (1968). Mere presence in a high crime area is not
reasonable suspicion. Brown v. Texas, 443 U.S. 47 (1979).
In Lawson v. State, 120 Md. App. 610 (1998), the CSA held
that there was no reasonable suspicion when a suspect was
alone in a drug traffic area with out-of-state tags. See
Matoumba v. State, 162 Md. App. 39 (2005).

Reasonable suspicion based on suspect’s ID

M

@)

Description of suspect or vehicle in which suspect fled:
Police may stop those who fit the suspect’s description,
particularly if the description is specific and includes height,
weight, clothing, and method of escape. Collins v. State, 376
Md. 359 (2003). Race and gender alone are rarely sufficient
for reasonable suspicion because that would permit stopping
many individuals. Stokes v. State, 362 Md. at 424 (“black
man wearing black top” not particularized); Alfred v. State,
61 Md. App. 647, 656-57 (1985) (“black male” not
particularized). In Cartnail v. State, 359 Md. 272, 294 (2000),
the COA held that information was not particularized when
the only matching factors were gender, race, and arguably
vehicle color.

Size of area in which offender might be found, considering
elapsed time since crime occurred



3) Number of persons otherwise in that area

€)) Known or probable direction of offender’s flight

Sources of reasonable suspicion other than officer observation

a.

Informants: Reasonable suspicion may be based on facts provided
by reliable informants. Floridav. J.L., 529 U.S. 266 (2000); Alabama
v. White, 496 U.S. 325 (1990); Adams v. Williams, 407 U.S. 143
(1972); Millwood v. State, 72 Md. App. 82 (1987) (anonymous tip
that suspect engaged in criminal activity was reasonable suspicion
when tip included details, confirmed by police observation, strongly
indicating informant is well-acquainted with suspect). In Hardy v.
State, 121 Md. App. 345 (1998), the CSA held that an anonymous tip
was not reasonable suspicion when there was only a partial
description of a vehicle, occupants, and destination. See Malcolm v.
State, 314 Md. 221 (1998); Bryant v. State, 142 Md. 604 (2002).

Police flyers: Police may rely on information from other police
agencies to provide reasonable suspicion for stop or detention,
provided there are articulable facts of past or present criminal activity
and the stop is no more intrusive than what would have been allowed
by the other jurisdiction. United States v. Hensley, 469 U.S. 221
(1985).

Reasonable suspicion as to vehicles, their drivers, & passengers

a.

Traffic or safety violation: If police observe a traffic or safety
violation, or have reasonable suspicion that such is occurring, they
have reasonable suspicion to stop and detain the vehicle, its driver,
and its passengers. Muse v. State, 146 Md. App. 395 (2002).

No traffic or safety violation: In State v. Williams, 2007 Md.
LEXIS 653 (Oct. 19, 2007), the COA held that the stop was
unconstitutional because the officer’s belief that Defendant’s rear
window “was darker than normal” did not constitute reasonable
suspicion that Defendant was violating the law regarding window
tinting. In Lewis v. State, 398 Md. 349 (2007), Defendant was in an
area described as an open air drug market known for violent crime
and CDS distribution. Police stopped Defendant after he almost
struck a police car when he pulled away from a curb, and they
recovered CDS from his vehicle. The COA held that the officer
lacked reasonable suspicion to believe criminal activity was afoot,
and a mere hunch as to criminal activity is not reasonable suspicion.
The fact that Defendant almost struck a vehicle was not reasonable
suspicion. In Rowe v. State, 363 Md. 424 (2001), the COA held that
there was no traffic violation and the stop was unconstitutional when
Defendant drove 50 mph in a 65-mph zone and briefly swerved onto
the shoulder). In Edwards v. State, 143 Md. App. 155 (2002), the
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CSA held that crossing the center line constituted reasonable
suspicion.

C. Pre-textual reasonable suspicion: In Whren v. United States, 517
U.S. 806 (1996), the Supreme Court held that if the police stop a
‘vehicle in a constitutional manner, i.e., supported by probable cause
or reasonable suspicion, the Fourth Amendment is not concerned with
‘the officer’s subjective purpose in making the stop, so long as the
motive is not the race, national origin, religion, or gender of the driver
or passengers. Moreover, the otherwise valid fruits of that stop are no
less valid because the stop was pre-textual. Arkansasv. Sullivan, 532
U.S. 769 (2001); State v. Funkhouser, 140 Md. App. 696 (2001). In
Cox v. State, 161 Md. App. 654 (2005), the CSA held that police
were entitled to stop Defendant because he was committing a traffic
violation by riding a bicycle the wrong way on a one-way street, and,
to the extent the officers suspected CDS activity, their motivation was
irrelevant. See Powell v. State, 139 Md. App. 582 (2001).

~ Permissible length of stop
1.

No longer than necessary to effectuate purpose of stop: Although there is
no per se rule dictating the reasonable length of a stop, it may last no longer
than necessary to effectuate its purpose. Rovyer, 460 U.S. 491; Alfred v.
State, 61 Md. App. 647 (1985). In deciding whether a stop lasted longer than
necessary, determine whether the officer diligently and expeditiously pursued

a means of investigation likely to quickly confirm or dispel the reasonable
.suspicion. Unnecessarily prolonging a stop renders it unreasonable and

makes it an unconstitutional arrest. Charity v. State, 132 Md. App. 598
(2000).

a. Stop based on traffic violation: When the stop is based on a traffic
violation, the officer must expeditiously issue a warning or citation
and may not deliberately delay the stop to conduct an investigation
unrelated to the traffic violation. In Graham, 119 Md. App. 444, the
CSA held that the purpose of the traffic stop was complete during the
first five minutes when the driver was arrested, and continued
detention of the passenger was unconstitutional. In Whitehead v.
State, 116 Md. App. 497 (1997), the CSA held that it was
unconstitutional to detain Defendant, following a traffic stop, in an
attempt to develop probable cause or obtain consent.

b. Stop based on CDS: In United States v. Sharpe, 470 U.S. 675
(1985), the Supreme Court held that a 20-minute delay was
reasonable when the officer waited 15 minutes for a DEA agent who
became separated from the officer while the agent pursued another.

c. Awaiting K-9: Can only detain for additional time to wait for K-9
when there is reasonable suspicion of CDS. In Pryor v. State, 122
Md. App. 671 (1998), the CSA held that even though the stop was
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valid under Whren, it was unreasonable to detain Defendant for 20-25
minutes awaiting K-9 when the traffic stop was complete upon
issuing the citation. Extending a CDS stop to wait a reasonable
amount of time for a K-9 is permissible to confirm or dispel
suspicion. State v. Ofori, 170 Md. App. 211, cert. denied, 396 Md.
13 (2006); Johnson v. State, 154 Md. App. 286 (2003).

Computer down: In Byndloss v. State, 391 Md. 462 (2006), the
officer detained the driver and Defendant passenger while awaiting a
K-9 unit and unsuccessfully attempting to determine status of driver’s
license and registration because the computer system was not
functioning. Before calling for K-9, the officer began writing the
citation, but did not issue the citation until he could obtain the license
verification. About 30 minutes after the stop, while still awaiting the
license check, the officer was informed that the system was still not
functioning, but that Defendant passenger had an extensive criminal
background. During that time, a K-9 alerted to CDS, and a search of
the vehicle produced CDS. The COA held that the detention during
the stop was reasonable because the officer experienced difficulties
beyond his control at the same time the K-9 alerted to CDS. The
officer had written, but not issued, the citation and, thus, there was
only one detention.

New reasonable suspicion

a.

Developed during stop: During the time it takes to reasonably
complete the purpose of a traffic stop, e.g., issue a citation, the officer
may observe, and act on, facts that support a prolonged or additional
detention, e.g., K-9 alerting to CDS. Wilkes v. State, 364 Md. 554
(2001); Wilson v. State, 150 Md. App. 658 (2003); McKoy v. State,
127 Md. App. 89 (1999). In Cruzv. State, 168 Md. App. 149 (2006),
the CSA held that when a car was stopped for a traffic violation and,
while stopped, a K-9 alerted to cocaine.

Not developed during traffic stop: In Snow v. State, 84 Md. App.
243 (1990), the CSA held that police lacked reasonable suspicion to
detain the vehicle for a K-9 sniff after the driver had been issued a
warning for speeding, despite driver nervousness and failure to make
eye contact, plus three air fresheners hanging from the rear-view
mirror.

Second stop: Once the purpose of a stop or detention is complete, a
continued detention is a new (or second) stop. The second stop is an
unconstitutional arrest unless it is consensual or is supported by independent
reasonable suspicion (if the second stop is a stop) or probable cause (if the
second stop is an arrest). Longshore, 399 Md. 486; Ransome v. State, 373
Md. 99 (2003); Nathan v. State, 370 Md. 648 (2002); State v. Ofori, 170 Md.
App. 211, State v. Harding, 166 Md. App. 230 (2005); Munafo v. State, 105
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Md. App. 662 (1995). In Brown v. State, 124 Md. App. 183 (1998), the CSA

held that the second stop was unconstitutional. Defendant was stopped based

~on reasonable suspicion of CDS and weapons possession. After a pat-down

~ produced no weapons and police checked for open warrants, when Defendant

was detained for an additional five minutes, without new reasonable
suspicion, the stop was unconstitutional.

Permissible scopé of stop: When confirming or dispelling reasonable suspicion,
police may take any reasonable step. Flores v. State, 120 Md. App. 171 (1998).

1. Ordering drivers & passengers to exit vehicle or remain in vehicle

a. Ordering driver & passenger to exit vehicle: Police have
unfettered discretion, under a bright line rule, to require the driver to
exit a validly stopped vehicle. Pennsylvania v. Mimms, 434 U.S. 106
(1977). This rule also applies to passengers. Maryland v. Wilson,
519 U.S. 408 (1997); Smith v. State, 161 Md. App. 461 (2005)
(reasonable to order Defendant to exit vehicle and sit on ground).

b. Ordering passenger to remain in vehicle: In Dennis v. State, 345
Md. 649 (1997), the COA held that it was unconstitutional to detain a
vehicle passenger without reasonable suspicion that the passenger
engaged in criminal behavior and must have intended to conduct
further investigation based on that suspicion. In Graham v. State, 119
Md. App. 444 (1998), the CSA held that because the police lacked
reasonable suspicion that the passenger violated a law, they could not
detain the passenger for a K-9 scan after the driver was arrested and
the purpose of the stop was concluded. Cf. Russell v. State, 138 Md.
App. 638 (2001) (request for passenger s ID is not a seizure if
detention is brief).

2. Interrogation: Police may interrogate a stopped suspect regarding conduct
and destination, and may request ID. Because the suspect is stopped, and not
arrested, the suspect is not entitled to Miranda warnings.

3. Non-Fourth Amendment observations: Police may conduct non-Fourth
Amendment observations during the stop, e.g., observe items in plain view in
a vehicle or on the suspect’s person.

4. Frisk of suspect & search of vehicle: If police have reasonable suspicion
that the suspect is armed, they may conduct a “frisk” or “pat-down” of the
outer clothing of the suspect and may “search” the interior of a vehicle in
places where weapons may be located. Terry, 392 U.S. 1; Simpler v. State,
318 Md. 311 (1990); Ransome, 373 Md. 99; Allen v. State, 85 Md. App. 657
(1991)

5. Display of force: If there is reasonable suspicion of flight or danger, a
display of force or actual force to prevent flight or to protect officers or is
permissible. Longshore, 399 Md. 486.
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Communication with other officers: Police may communicate with other
police to verify ID or compare description or clothing.

Viewing by witnesses: If a crime occurred in the area, police may have
witnesses view the suspect in an attempt to make an ID.

Fingerprinting: Fingerprinting in the field is much less intrusive than a
search and is not an arrest, unless the officer requires the suspect to go to the
police station for fingerprinting, which is an arrest and requires probable
cause. Hayes v. Florida, 470 U.S. 811 (1985).

G. Suspicionless stops

1.

Fixed location sobriety checkpoints are constitutional: In Michigan
Department of State Police v. Sitz, 496 U.S. 444 (1990), the Supreme Court
upheld sobriety checkpoints, finding a significant government interest in
addressing drunk driving, when balanced against the minimal intrusion of
less than a minute at a sobriety checkpoint. In Little v. State, 300 Md. 485
(1984), the COA held that no Fourth Amendment violation occurred when
occupants of a vehicle were stopped at a sobriety checkpoint, considering the
State’s compelling interest in controlling drunk driving, and (1) checkpoints
were operated under limitations imposed by carefully crafted regulations
approved by high level administrators, (2) the stops were temporary, (3)
advanced notice was given, and (4) the stops were not conducted arbitrarily.

Fixed location CDS checkpoints are unconstitutional: In City of
Indianapolis v. Edmond, 531 U.S. 32 (2000), the Supreme Court struck down
CDS checkpoints because the primary purpose was crime control, which
requires reasonable suspicion.

Fixed location informational checkpoints are constitutional: In]llinoisv.
Lidster, 540 U.S. 419 (2004), the Supreme Court found constitutional a
checkpoint to learn information about a hit and run.

Random stops for license & safety checks are uncomstitutional: In
Delaware v. Prouse, 440 U.S 648 (1979), the Supreme Court struck down
random, suspicionless stops to detect safety violations and violations of
license and registration requirements. In Brown v. State, 78 Md. App. 513
(1989), the CSA held that patrols to catch drivers with outstanding warrants
was unconstitutional when vehicles were stopped, without reasonable
suspicion, on the hope of finding drivers with outstanding warrants.

Frisk of person & search of interior of vehicle: If there is a valid stop, based on
reasonable suspicion of crime, or traffic or safety violation, and if there is also reasonable
that the stopped individual is armed and presently dangerous, it is permissible to frisk the
person for weapons and search the interior of the vehicle for weapons.

A.

Frisk of person

1.

Permissible frisk: A frisk is a patdown of the outer clothing to confirm or
dispel the fear of weapons that might be used against the officer or other
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innocent persons. Thus, a frisk is not permitted for the purpose of
discovering evidence. A frisk must be limited to the least intrusive means of
determining whether a suspect is armed. Smith v. State, 345 Md. 460 (1997).

Exceeding scope of permissible frisk: In Sibron v. New York, 392 U.S. 40
(1968), the Supreme Court held that reaching into a pocket is unconstitutional
if the officer makes no attempt at limiting the initial search to the outer
clothing. InInre Davis S., 135 Md. App. 363 (2000), the CSA held that the
police exceeded the permissible scope of a frisk when, after completing the
pat down, they ordered Defendant to the ground, placed him in handcuffs,
and lifted his shirt, discovering CDS. In Smith v. State, 345 Md. 460 (1997),
the COA held that, although the officer properly frisked the outer portion of
clothing covering Defendant’s waist area, the officer exceeded the
permissible scope of a frisk when he pulled back Defendant’s shirt, even
though there was no showing that a pat down would have been insufficient to
detect a handgun in the waist area.

Permissible scope of frisk & confirming suspicion: When an officer
conducts a valid frisk and feels an object that appears to be a weapon, the
officer may seize the object in order to protect the officer. Pennsylvania v.
Mimms, 434 U.S. 106 (1977); Jordan v. State, 72 Md. App. 528 (1987).

Permissible scope of frisk & plain feel doctrine: If, during a valid frisk, an
officer feels an object whose contour or mass makes its identity immediately
apparent as CDS, under the plain feel doctrine, the officer may seize the item
without a warrant, even if it is not a weapon. Minnesota v. Dickerson, 508
U.S. 366 (1993). In Sykes v. State, 166 Md. App. 206 (2005), the officer did
not go beyond the permissible scope of the “plain feel” doctrine when, while
conducting a valid frisk, he felt what he immediately knew to be CDS and
seized it. See Wilson v. State, 150 Md. App. 658 (2003).

Exceeding scope of permissible frisk & plain feel doctrine: If, during a
valid frisk, an officer feels an object whose contour or mass gives the officer
reasonable suspicion to believe that it is CDS, but probable cause is not
immediately apparent, and the officer manipulates the object to learn its
identity, that exceeds the permissible scope of the frisk. In Minnesota v.
Dickerson, 508 U.S. 366 (1993), the Supreme Court held that the officer
exceeded the plain feel doctrine when, while validly frisking, the officer felta
lump, which he rolled with his fingers until he determined that it was crack
cocaine wrapped in cellophane.

“Frisk”/search of interior of vehicle: In addition to conducting a frisk of the outer
clothing, an officer conducting a valid frisk may search the area within Defendant’s
immediate control (“constitutional wingspan™) from which Defendant could obtain a
weapon. This is the same area as the “lunge, reach, and grasp™ in a search incident to
a lawful arrest. If an officer validly stops a vehicle, and if there is reasonable
suspicion to believe that the driver or passenger is armed and presently dangerous,
the officer may frisk the individuals to whom that reasonable suspicion applies and
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VI Arrest
A.

may search the interior of the vehicle, including closed containers, but limited to
areas in which the officer reasonably believes there may be a weapon. Cross v. State,
165 Md. App. 164 (2005); Watkins v. State, 90 Md. App. 437 (1992). In Michigan v.
Long, 463 U.S. 1032 (1983), officers observed a vehicle swerve into a ditch.
Defendant, who exited the vehicle, was its only occupant. Officers talked with
Defendant and asked for license and registration. When Defendant went to his
vehicle to retrieve those documents, the officers noticed a hunting knife on the
floorboard of the vehicle. They frisked Defendant, used a flashlight to look into the
vehicle, and saw something protruding from under the front seat armrest. The
officers lifted the armrest and found CDS. The Supreme Court held that the search of
the passenger compartment, during a valid stop and frisk, limited to areas in which a
weapon may be hidden, is permissible.

What is an arrest?: The greatest level of Fourth Amendment intrusion is an arrest,
which is a detention at the level of a full custodial arrest at common law. Certain
police conduct, although not dispositive, is indicative of arrest, e.g., telling Defendant
“you are under arrest,” being handcuffed, being forcibly taken to a police station.

1. Handcuffed: In Longshore v. State, 399 Md. 486 (2007), the COA held that
Defendant was arrested when he was instructed to exit a vehicle and was
handcuffed.

2. Non-consensual detentions at police station for questioning: It isan arrest
to involuntarily transport an individual to a police station for questioning or
to detain an individual against his will at a police station for questioning.
Kaupp v. Texas, 538 U.S. 626 (2003); Dunaway v. New York, 442 U.S. 200
(1979); Hayes v. Florida, 470 U.S. 811 (1985); Davis v. Mississippi, 394
U.S. 721 (1969). However, an officer’s cautious or gratuitous recitation of
Miranda warnings does not determine whether the detention is an arrest or a
stop. Cotton v. State, 386 Md. 249 (2005).

3. Investigative detention unnecessarily intrusive not at police station:
When an officer’s conduct not at a police station is more intrusive than

necessary to effectuate a stop, the detention becomes an arrest. Royer, 460
U.S. 491,

Probable cause requirement for arrest: Arrest requires probable cause to believe
that a crime was committed and the arrestee committed it. Beck v. Ohio, 379 U.S. 89
(1964).

I. Objective test: Probable cause to arrest exists when the facts known to the
police, or for which they have reasonably trustworthy information, are
sufficient to cause an objectively prudent person to believe that the arrestee
committed or is committing a crime. Daniels v. State, 172 Md. App. 75
(2006).

2. Source of information establishing probable cause
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Second-hand information

&)

)

Informants from criminal milieu: Second-hand information
may be used to determine probable cause if the information is

‘trustworthy under a totality of the circumstances, i.e.,

reliability, veracity, credibility. Illinois v. Gates, 462 U.S.
213 (1983). When possible, an informant’s tip should be
corroborated by police observation. Draper v. United States,
358 U.S. 307 (1959); Malcolm v. State, 314 Md. 221 (1988)
(probable cause that fruits, evidence, or instrumentalities of a
crime in vehicle corroborated by police); Herod v. State, 311
Md. 288 (1987) (probable cause to believe Defendant
transporting CDS and handgun when informant reliable and
CDS distribution area); Massey v. State, 173 Md. App. 94
(2007) (informant’s tip sufficient stating two possible routes
Defendant would use by vehicle or motorcycle). However, in
Dixon v. State, 133 Md. App. 654 (2000), the CSA held that
an informant’s tip was insufficient when that information
about Defendant was facially innocent and the information
about the informant’s reliability was minimal. See Jacksonv.
State, 81 Md. App. 687 (1990).

Victims, witnesses, & other police:  The test of
trustworthiness is less rigorous for victims, witnesses, and
other police because of lack of motive to fabricate. Whiteley
v. Warden, 401 U.S. 560 (1971) (valid arrest warrant from
another jurisdiction provided probable cause); Chambers v.
Maroney, 399 U.S. 42 (1970) (probable cause established
through detailed report made by two teenagers); Jaben v.
United States, 381 U.S. 214 (1965); Udited States v.
Ventresca, 380 U.S. 102 (1965); Evans v. State, 174 Md.
App. 549 (2007).

First-hand information obtained by arresting officer

(D

)

3)

Post-arrest information invalid: Probable cause must be
established by information independent of the arrest. Sibron
v. New York, 392 U.S. 40 (1968).

Refusal to consent: Refusal to consent, i.e., assertion of
constitutional rights, does not constitute probable cause to
arrest. Longshore v. State, 2007 Md. LEXIS 344 (Jun. 8,
2007).

Information gathered during valid stop: Information

-obtained during a valid stop, while police are confirming or

dispelling reasonable suspicion of criminal activity, may
provide probable cause to arrest. Terry v. Ohio, 392 U.S. 1
(1968).
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)

(a) Flight:  Although flight alone does not create
probable cause, it is a factor in determining probable
cause. Sibron, 392 U.S. 40.

(b) Failure to provide ID: In Hiibel v. Nevada, 542 U.S.
177 (2004), the Supreme Court found constitutional a
statute permitting arrest for failing to provide ID.

() CDS odor: The odor of burnt marijuana emanating
from a vehicle provides probable cause to believe that
additional CDS is in the vehicle. Wilson v. State, 174
Md. App. 434 (2007).

Proximity to criminal suspects

(a) Insufficient as sole factor: Probable cause to arrest
must be particularized to each person. One person
cannot be arrested or frisked merely because of
proximity to one who can be arrested. Ybarra v,
Llinois, 444 U.S. 85 (1979); Johnson v. United States,
333 U.S. 10 (1948) (CDS arrest in hotel room invalid
when police smelled CDS from outside and arrested
all occupants without determining who used CDS);
United States v. Di Re, 332 U.S. 581 (1948) (no
probable cause to arrest Defendant based on presence
in vehicle in which two others validly arrested).

(b) May be sufficient with other factors: Proximity of
Defendant to CDS can provide probable cause for
arrest. In Marvyland v. Pringle, 540 U.S. 366 (2003),
the Supreme Court held that occupants of a vehicle
are likely to be engaged in a common enterprise of
CDS possession. Ker v. California, 374 U.S. 23
(1963) (probable cause to arrest wife when officers
entered apartment, saw husband and wife in small
kitchen, and saw CDS on kitchen table, and husband
was using apartment for CDS operation).

Drug courier profile: Police establish “profiles” for criminal
activity, e.g., hijackers, CDS couriers, subject to
constitutional scrutiny. In Reid, 448 U.S. 438, the Supreme
Court held that relying on an informal drug courier profile
was insufficient for stop, let alone arrest, when not
particularized. Derricott, 327 Md. 582 (facts related to drug
courier profile insufficient to establish reasonable, articulable
suspicion that the driver had been trafficking in CDS and was
armed). See Sokolow, 490 U.S. 1; Royer, 460 U.S. 491
(1983); Mendenhall, 446 U.S. 544.
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3.

Mistake of fact

a.

Mistaken probable cause

(1 Subsequent arrest valid: If an officer reasonably believes
the facts that support probable cause for arrest, the arrest is
valid even if the facts are false. Franks v. Delaware, 438 U.S.
154 (1978).

2) Subsequent arrest invalid: In Ott v. State, 325 Md. 206
(1992), an officer arrested Defendant based on a computer
check that indicated there was an outstanding warrant for
failure to appear in a civil case. The officer found CDS
during a search incident to arrest. There was no outstanding
warrant, but the computer system had not been updated.
Arrest was illegal because sheriff's department was at fault for
leaving inaccurate information in the computer.

Mistaken offense: A warrantless arrest is valid even if the offense
supported by probable cause is not closely related to the offense for
which arrested. Probable cause is an objective standard, and the
officer’s subjective intent is irrelevant. Devenpeck v. Alford, 543
U.S. 146 (2004).

Mistaken identity: When the police have probable cause to arrest
one person, but arrest another, the arrest is valid if the mistake is
honest and reasonable. Hill v. California, 401 U.S. 797 (1971); State
v. Dett, 391 Md. 81 (2006) (continued arrest invalid when police
continue to detain after learning of mistaken arrest).

Mistaken particularized location for search warrant: When the
police obtain a search warrant for the third floor apartment, but
Defendant only lived on half of the third floor, the warrant was valid
at its issuance and upon its execution because at both times police
honestly and reasonably believed the entire third floor belonged to the
suspect. Maryland v. Garrison, 480 U.S. 79 (1987).

Pre-textual arrests: In Wilson v. State, 132 Md. App. 510 (2000), police
believed Defendant committed rape and arrested him on an outstanding
warrant. The officer admitted that the arrest on the outstanding traffic
warrant was pre-textual, knowing that Defendant was a rape suspect, but
lacking probable cause. Relying on Whren, the CSA affirmed the conviction.
Even though the arrest was pre-textual so that the officer could obtain a photo
for an ID in the rape case, the subjective motive for the arrest was irrelevant
because the officers executed a valid arrest warrant.

Warrantless arrest valid in public: An arrest does not require an arrest warrant if
the arrest is made in public. United States v. Watson, 423 U.S. 411 (1976). The
public includes the curtilage of a home. United States v. Santana, 427 U.S. 38
(1976). However, Defendant may not be arrested in Defendant’s home unless there
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is an arrest warrant (and reasonable cause to believe Defendant is present), consent,
or exigent circumstances. Payton v. New York, 445 U.S. 573 (1980). A warrantless
arrest is permissible for Defendant in vehicle because it is in public and is not a

home.

1. Common law felony-misdemeanor distinction

a.

Felony arrest if felony committed in past or in officer’s presence:
An officer may make a warrantless arrest based on probable cause to
believe a felony or attempted felony was committed or is being
committed. Md. Crim. Proc. Code Ann. § 2-202; State v. Evans, 352
Md. 496 (1999).

Misdemeanor arrest only if misdemeanor committed in officer’s
presence: An officer may make a warrantless arrest only if the
officer has probable cause to believe that 2 misdemeanor is being
committed in the officer’s presence. Md. Crim. Proc. Code Ann. § 2-
202; Thompson v. State, 4 Md. App. 31 (1967). The Fourth

“Amendment permits an arrest for a “minor” misdemeanor not subject

to incarceration and subject only to a fine. Atwater v. City of Lago
Vista, 532 U.S. 318 (2001).

2. Statutory exceptions: Except for statutory exceptions, an officer may not
arrest for a misdemeanor unless committed in the officer’s presence. Evans,
352 Md. 496. ‘

a.

Specified crimes: Md. Crim. Proc. Code Ann. § 2-203 permits a
warrantless arrest for certain misdemeanors not committed in the
officer’s presence. (1) The misdemeanor must on the statutory list.
(2) There must be probable cause to believe that the arrestee
committed the enumerated offense. (3) There must be probable cause
to believe that, unless the person is immediately arrested, the person
may not be apprehended; may cause physical injury or property
damages to another; or may tamper with, dispose of, or destroy
evidence. These enumerated crimes include:

(O Manslaughter by vehicle or vessel

2) Malicious burning or attempt

3) Malicious mischief or attempt

@) Theft under $500 or attempt

5) False alarm of fire

(6) Indecent exposure

@) CDS or attempt

(8) Wearing, carrying, or transporting handgun

9 Carrying or wearing concealed weapon
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(10) Prostitution & related offenses

Domestic abuse: Under Md. Crim. Proc. Code Ann. § 2-204, an
officer may make a warrantless arrest if (a) the officer has probable
* cause to believe that the arrestee battered a spouse or another person
with whom the arrestee resides; (2) there is evidence of physical
injury; and (3) unless the person is immediately arrested, the person
may not be apprehended; may cause physical injury or property
damage to another; or may tamper with, dispose of, or destroy
evidence. Moreover, such an arrest may not occur unless a report to
the police was made within 48 hours of the alleged incident. In the
event of mutual battery, the officer should consider whether one
person was acting in self-defense.

Stalking: Under Md. Crim. Proc. Code Ann. § 2-205, an officer may
make a warrantless arrest if (a) the officer has probable cause to
believe that the arrestee engaged in stalking (other than statements of
the alleged stalking victim); and (b) the officer has reason to believe
that the alleged stalking victim is in danger of imminent bodily harm.

State of emergency: Under Md. Crim. Proc. Code Ann. § 2-206,
during a state of emergency, the authority to arrest is granted to one
serving under a government proclaimed state of emergency, a law
enforcement officer, a militia member called into action by the
Governor, or member of the United States armed forces under order
to aid civil authorities.

Fire marshals & correctional officers: Fire marshals and
correctional officers have limited authority to arrest under certain
circumstances listed in Md. Crim. Proc. Code Ann. §§ 2-207 to 2-
209.

Statutory traffic exceptions: Speeding and failure to produce a
driver’s license are not arrestable offenses. Benbow v. State, 322 Md.
394 (1991). Md. Transp. Code Ann. § 26-202 authorizes a
warrantless arrest, under specific circumstances, for violation of
Maryland state or local traffic laws.

(1) Within view of officer: The arrestee committed or is
committing the violation within the view of the officer, and
(a) the violation is for a vehicle transporting hazardous
materials or for failure to submit a vehicle to a weighing or to
remove excess weight; (b) the driver fails to satisfactorily
provide ID, Benbow, 322 Md. 394 (failure to produce driver’s
license does not equal failure to furnish satisfactory ID when
Defendant gave correct name and ID information, but merely
failed to be in possession of driver’s license); or (c) the officer
has reasonable grounds to believe that the person will
disregard a traffic citation. Parker v. State, 66 Md. App. 1
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VIL

(1986) (valid arrest when officer pulled Defendant over for
broken tail light, Defendant failed to produce license, and
Defendant exited vehicle and appeared as if he would flee and
was acting “as if he was on something™).

) Probable cause: The officer has probable cause that the
person committed one of the following violations.

(a) Driving or attempting to drive while under
influence of alcohol, while impaired, or in violation
of alcohol restriction

(b) Driving or attempting to drive while impaired by
drugs &/or alcohol

(c) Failure to stop or provide assistance at accident
involving injury or death

(d) Driving while suspended or revoked (Nieves v.
State, 160 Md. App. 647 (2004))

(e) Failure to stop or give information at accident
resulting in damage to property (Md. Crim. Proc.
Code Ann. §§ 20-103 to 20-105)

® Accident causing or contributing to bodily injury
or death

(g)  Fleeing or eluding police

(3) Non-resident contributing to accident: The officer has
probable cause to believe that a non-resident committed a
violation and contributed to an accident.

4) Refusing to sign traffic citation: The officer has probable
cause that the person committed a violation but refused to
acknowledge receipt of citation.

Search incident to lawful arrest: A “search incident to lawful arrest” is an exception to the
warrant requirement. Weeks v. United States, 232 U.S. 383 (1914). This rule is designed to
(1) protect officers and others from the danger of weapons being used by an arrestee, and (2)
prevent the concealment or destruction of evidence. Chimel v. California, 395 U.S. 752
(1969); Carter v. State, 367 Md. 447 (2002); Dowdy v. State, 144 Md. App. 325 (2002).
However, the search incident exception has outlived its rationale, such that a search incident
to a lawful arrest is valid, even if there is no weapons or evidence. For example, if
Defendant is arrested for failure to stop or give information at an accident resulting in
damage to property, the police may conduct a search incident even if though the police do not
fear the use of weapons by one who fails to give information and do not hope to find any
evidence of having failed to give information. See Gustafson v. Florida, 414 U.S.260(1973)
(crumpled cigarette packet); United States v. Robinson, 414 U.S. 128 (1973) (CDS in box in
arrestee’s coat).
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A.

Lawful arrest

1.

Arrestable Offense for which actually arrested: A prerequisite to a “search
incident to lawful arrest” is a lawful custodial arrest of an arrestable offense.
Chimel v. California, 395 U.S. 752 (1969); Howard v. State, 112 Md. App.

\ 148 (1996). Thus, officers may not conduct a search incident to a lawful

arrest is they have probable cause to make an arrest, but fail to make that

-arrest. There is no search incident to the right to make a lawful arrest.

Knowles v. Towa, 525 U.S. 113 (1998) (even though officer had authority to
arrest, he only issued a speeding citation, which did not authorize a search
incident).

Bright line rule: Under the Reasonableness Clause of the Fourth
Amendment, a search incident may take place after any lawful custodial
arrest, regardless of the nature of the crime for which Defendant is arrested,
even if it is a non-dangerous offense and there is no concern about destruction

of evidence. United States v. Robinson, 414 U.S. 128 (1973) (search incident

to lawful arrest valid when Defendant arrested for driving on a revoked
license); Gustafson v. Florida, 414 U.S. 260 (1973) (search incident to lawful
arrest valid when Defendant arrested for failure to have driver’s license in
possession). The officer needs no fear of threat to safety. Carter v. State,
367 Md. 447 (2002). In Atwater v. City of Lago Vista, 532 U.S. 318 (2001),

-the Supreme Court held that the Fourth Amendment does not prohibit an

officer from arresting Defendant for a minor, non-jailable offense, if so

permitted by state law, provided the officer has probable cause.

Requirement of spatial & temporal unity between arrest & search incident to
arrest: The search incident to lawful arrest must be in close proximity to the arrest
in both time and space.

1.

In time, arrest must precede or be contemporaneous with search: Fora
valid search incident exception, a valid arrest must precede the search or be
contemporaneous with the search. Thus, the probable cause for the arrest
must precede the search, and the search cannot be used to supply the probable
cause for the arrest. Sibron v. New York, 393 U.S. 40 (1968). If probable
cause exists for the arrest, and the officer is in the process of effectuating an
arrest, the search incident is valid, even if the officer obtains the weapon
and/or evidence prior to the actual formality of the arrest. Rawlings v.
Kentucky, 448 U.S. 98 (1980). In United States v. Chadwick, 433 U.S. 1
(1977), the Supreme Court invalidated the search of a footlocker more than
one hour after the arrest. In Conboy v. State, 155 Md. App. 353 (2004), the
CSA upheld a search incident to a lawful arrest, even though search preceded
the arrest because there was probable cause to arrest and arrest followed
“quickly on the heels” of search. See Lee v. State, 311 Md. 642 (1988);
Purnell v. State, 171 Md. App. 582 (2006); Wilson v. State, 150 Md. App.
658 (2003); Anderson v. State, 78 Md. App. 471 (1989). In Preston v. State,
141 Md. App. 54 (2001), the CSA held that a vehicle search could not qualify
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VIIL.

Warrants

as a search incident to a lawful arrest when the arrest did not precede the
search. However, in United States v. Edwards, 415 U.S. 800 (1974), the
Supreme Court held that a search of Defendant’s clothing ten hours after
arrest, while Defendant was still in jail, was valid as a search incident to a
lawful arrest because searches that could be made at the time of the arrest
may also be made later when the arrestee arrives at the police station.

In space, search limited to area of arrestee’s immediate control (lunge,
reach, & grasp): For a valid search incident exception, the area of the search
must be limited to the area of Defendant’s immediate control from which
Defendant could obtain a weapon. This is the area of Defendant’s “lunge,
reach, and grasp,” which is sometimes referred to as the “constitutional
wingspan.” Chimel v. California, 395 U.S. 752 (1969); Carter v. State, 367
Md. 447 (2002) (includes containers within containers); Burns v. State, 149
Md. App. 526 (2003).

Search incident of arrestee arrested in or near vehicle: Ifthe arrestee was
a recent occupant of a vehicle, the search incident to lawful arrest doctrine
permits a search of the entire interior of the vehicle, including closed
containers, glove compartments, consoles, and luggage, but not a separate
truck. This rule applies even though if the arrestee is no longer in the vehicle,
and regardless of whether the arrestee was removed from the vehicle during
the arrest process, New York v. Belton, 453 U.S. 454 (1981), or exited the
vehicle prior to contact with the police. Thornton v. United States, 541 U.S.
615 (2004). The courts do not examine whether the arrestee could actually
obtain a weapon or destroy evidence. In State v. Ott, 85 Md. App. 632
(1991), the CSA upheld a search incident to a lawful arrest, even though it
was unrealistic to believe that Defendant could have opened the glove
compartment after being handcuffed and removed from the vehicle. In State
v. Fernon, 133 Md. App. 41 (2000), the CSA upheld a vehicle search, as
incident to a lawful arrest for CDS possession and drunk driving, even though
Defendant was handcuffed in the police vehicle during the search.

A. Required documents to obtain warrant: An officer needs three documents to
obtain a warrant.

1.

Affidavit (oath or affirmation): The governmental official seeking a
warrant is the affiant. The affiant prepares an affidavit, swearing or
affirming, to the truth of (a) the facts in support of “probable cause,” and (b)
the facts “particularly describing the place to be searched and the person or
things to be seized.” An insufficient affidavit cannot be rehabilitated by oral
testimony supporting information that was possessed by the affiant, when the

affiant sought the warrant, but was not disclosed to the issuing neutral and
detached magistrate. Whitely v. Warden, 401 U.S. 560 (1971)

Warrant application: A warrant application must be in writing, signed and
sworn to by the applicant, and accompanied by an affidavit containing facts
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within the personal knowledge of the affiant that support probable cause.
Md. Crim. Proc. Code Ann. § 1-203. Warrants must be dated. Md. Rule 4-
601. The issuing judge shall maintain a copy of the application, affidavit, and
'warrant, which shall be filed with the clerk after the return of the warrant. Id.
Warrants may be sealed for up to 30 days. Id.

Proposed warrant: The warrant is the written authorization, issued by the
neutral and detached magistrate, based on the information provided in the
warrant application and supported by the affidavit prepared by the affiant. A
warrant may include implicit terms. Dalia v. United States, 441 U.S. 238
(1979) (warrant authorizing electronic surveillance of conversations in a
residence implicitly included authorization for covert entry to install
surveillance equipment).

B. Neutral & detached magistrate: Warrant must be issued by a neutral and detached
decision maker, called a “magistrate.” Johnson v. United States, 333 U.S. 10 (1948).

1.

Executive branch personnel not neutral & detached: Exccutive branch
personnel cannot be neutral and detached magistrates under the Fourth
Amendment because their duty and responsibility is to enforce, investigate,
and prosecute. The Fourth Amendment cannot tolerate executive branch
discretion that is not reviewed by the judicial branch. United States v. United
States District Court, 407 U.S. 297 (1972); Coolidge v. New Hampshire, 403
U.S. 443 (1971) (state attorney general, acting as justice of the peace, not
neutral and detached afier having supervised investigation and served as chief
prosecutor).

Judicial officer acting as adjunct law enforcement not neutral &
detached: A magistrate fails to maintain the detached neutrality required by
the Fourth Amendment when the magistrate accompanies or assists law
enforcement officers in the investigation of a crime. In Lo-Ji Sales, Inc, v.
New York, 442 U.S. 319 (1979) (Town Justice accompanied officer to
execute warrant and determine if other items violated the law).

Judicial officer may question informant: In Tamburello v. State, 67 Md.
App. 180 (1986), the CSA held that a judge did not abandon the requisite
neutral and detached status by questioning an informant. In response to the
judge’s questions, the informant merely confirmed statements attributed to
him in the affidavit. Thus, the judge did not gather additional facts, but
merely gained perspective on the informant’s credibility, as part of the
decision whether to issue the warrant. See Ferguson v. State, 157 Md. App.
580 (2004) (issuing judge only abrogates neutral and detached status when
acting as adjunct law enforcement officer by directly participating in
investigation or having vested interest in outcome).

Direct, personal, substantial, &/or pecuniary interest: A magistrate who
benefits financially from the issuance of warrants is not detached or neutral.
Connally v. Georgia, 429 U.S. 245 (1977) (justice of the peace not neutral
and detached when paid $5 for each warrant issued and no fee for warrant
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Defendant’s rented house in his absence and without his knowledge.

b. Hotel clerk lacks authority to consent to bind guest: In Stoner v.
California, 376 U.S. 483 (1964), the Supreme Court held that a hotel
clerk lacked the authority to consent to search Defendant’s room
while he was absent.

c. Mechanic lacks authority to consent to areas beyond where
mechanic is to work: In Seldon v. State, 151 Md. App. 204 (2003),
“the CSA held that a mechanic lacked the authority to consent to
search beyond where the mechanic was to work. Defendant gave his
vehicle to the mechanic for the limited purpose of replacing a fuel
pump, which did not involve unbolting seats, pulling up carpet, and

using screwdrivers to pry open secret compartments.

d. Present & unequivocally objecting co-tenant lacks authority to
consent to bind person not giving consent: In Georgia v.
Randolph, 547 U.S. 103 (2006), officers responded to a call by
Defendant’s wife that Defendant had taken their son and was using
CDS. Officers asked Defendant and wife if they could search the
premises. Defendant objected, but his wife led officers to their
bedroom, where the officers found CDS. Although Matlock, 415
U.S. 164, permitted one co-inhabitant to consent to a search of shared
space, it did not address whether consent is valid if the co-habitant is
present and refuses consent. The Supreme Court held that officers
may not conduct a search of a home when one co-habitant consents,
and the other co-habitant is physically present and unequivocally
refuses consent to search.

3. Apparent authority to consent that binds another person: In [llinois v.
Rodriguez, 497 U.S. 177 (1990), Defendant was arrested in his apartment for
CDS possession observed in plain view. Officers were granted entry by a
woman who referred to the apartment as “our” apartment. She had moved
out a month earlier, but spent the night there occasionally. She had clothes
and furniture there, unlocked the door with her key, and gave the officers
permission to enter. The Supreme Court held that entry is valid if it is based
on the consent of a third person whom the police honestly and reasonably
believe has common authority over the premises, even if that belief is
incorrect. With such belief, even if it is not a consent search, it is a search
that is reasonable under the Fourth Amendment if the police honestly and
reasonably believe the consenting person has authority over the premises.
See Matthews v. State, 89 Md. App. 488 (1991) (although wife did not have
actual authority to consent to search of husband’s apartment, she had
apparent authority).

D. Scope of consent search: The consenting person may, through words or conduct,
impose spatial and/or temporal limits on consent. Thus, a waiver of Fourth
Amendment rights does not mean a waiver as to all areas for all time. Thompson v.
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XL

Louisiana, 469 U.S. 17 (1984).

1. Container in searched vehicle: In Florida v. Jimeno, 500 U.S. 248 (1991),
after stopping Defendant for a traffic violation, an officer asked permission to
search. Defendant consented and was silent as to the scope of the consent.
The search produced CDS in a paper bag on the floor. The Supreme Court
held that if Defendant gives consent to search his vehicle, the search of a
closed container in the vehicle is constitutional if the officer has consent to
search that area, or if the officer honestly and reasonably believes that the
container was within the scope of the consent, particularly when, as here, the
officer states that the purpose of the search is to look for CDS.

2. Compartment in searched purse: Consent includes items within the
consented area if a reasonable person would have so understood. In Sifrit, E.
v. State, 383 Md. 77 (2004), cert. denied, 125 S. Ct. 929 (2005), the COA
held that an officer validly searched in various pockets in Defendant’s purse
when Defendant, fearing a panic attack, asked officers for two specific
medications in a brown zippered pouch in her purse, and finding only one of
the two medications, the officer opened a zippered area of the purse and
found incriminating evidence. Because Defendant consented to a search of
her purse for medication, it was reasonable for the officer to look in closed
pockets of the purse.

3. Duration of consent: How long consent lasts depends on (a) the scope of
consent given, and (b) the length of time between giving consent and the
search. A brief lapse of time between the consent and the search does not
require a reaffirmation of consent. State v. Green, 375 Md. 595 (2003)
(consent to search vehicle, after completion of a traffic stop and being
informed “free to go,” remained valid for a 15-20 minute delay while back-up
arrived).

Plain view: The plain view doctrine is an exception to the warrant requirement that permits
police to seize items if (1) there is a prior valid intrusion, and (2) probable cause is
immediately apparent to believe that the item in plain view is the fruit, evidence, and/or
instrumentality of a crime. The burden is on the State to establish admissibility by a
preponderance of the evidence. Coomes v. State, 74 Md. App. 377, cert. denied, 313 Md. §
(1988).

A. Prior valid intrusion: There is prior valid intrusion if police have legally accessed
an interest that is otherwise protected by the Fourth Amendment. This includes a
valid warrant, an exception to the warrant requirement, and consent.

1. Inventory search was prior valid intrusion: In Harris v. United States, 390
U.S. 234 (1968), the Supreme Court upheld, as a plain view search, the
robbery victim’s registration, when an officer, while conducting an inventory
search pursuant to departmental regulations, of a vehicle held as evidence in
the robbery, opened a door to roll up a window because of rain, and saw the
registration card in plain view.
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Permissible to move from one prior valid position to another prior valid
position: In Texas v. Brown, 460 U.S. 730 (1983), when an officer validly
stopped a vehicle at night, he shined a flashlight into the vehicle and saw an
opaque party balloon, knotted near the tip. Based on his training, the officer
knew that CDS was often packaged in balloons. The officer shifted his
position to better see the party balloon, as well as small plastic vials and loose
white powder. After Defendant stated that he did not have his driver’s
license with him, and exited the vehicle, as required, the officer picked up the
balloon, which contained a powdery substance in the tied-off portion. The
Supreme Court held that, because the public could peer into the interior of the
vehicle from various angles, the fact that the officer changed his position to
see what was inside the vehicle was irrelevant.

No prior valid intrusion to move equipment: In Arizona v. Hicks, 480
U.S. 321 (1987), an officer observed stereo equipment while validly
searching an apartment for a shooter, victims, and weapons. The officer
moved the equipment to copy the serial numbers. When the officer learned
that some equipment was stolen, he seized it. The Supreme Court held that
merely recording serial numbers is not a seizure because it did not
meaningfully interfere with a possessory interest in the equipment. However,
moving the equipment was a search separate from the lawful search of the
apartment, and there was no prior valid intrusion into the underside of the
equipment.

B. Probable cause immediately apparent

1.

“Immediately apparent”: To have probable cause “immediately apparent”
means that, without further investigation, the officer has probable cause to
believe that the item is the fruit, evidence, and/or instrumentality of a crime.
“Probable cause immediately apparent” does not require the police to know,
or to be certain that, the item is evidence, but merely to have probable cause,
at that time, to believe that it is evidence. Texas v. Brown, 460 U.S. 730
(1983). In Wengert v. State, 364 Md. 76 (2000), the COA held that
“immediately apparent” does not require the officer to be “nearly certain” as
to the criminal nature of the item, but rather have probable cause to associate
the object with criminal activity, viewed from the standpoint of an objectively
reasonable officer and not the officer’s actual state of mind.

Probable cause must be immediately apparent but seizure does not have
to be immediate: In Emory v. State, 101 Md. App. 585, cert. denied, 337
Md. 90 (1995), the CSA held that, as long as probable cause was immediately
apparent, prior to the seizure, there was no requirement that the seizure be
made immediately upon the probable cause becoming immediately apparent

Probable cause not immediately apparent: In Arizonav. Hicks, 480 U.S.
321 (1987), an officer observed stereo equipment while validly searching an
apartment for a shooter, victims, and weapons. With reasonable suspicion
that the equipment was stolen, the officer moved the equipment to copy the
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serial numbers. When the officer learned that some equipment was stolen, he
seized it. The Supreme Court held that merely recording serial numbers is
not a seizure because it did not meaningfully interfere with a possessory
interest in the equipment. However, moving the equipment was a search
separate from the lawful search of the apartment, and probable cause was not
immediately apparent prior to this additional seizure. In Inre David S., 367
Md. 523 (2002), the COA held that the plain view doctrine was not
applicable to the seizure of a black bag that was tucked into Defendant’s
waistband because there was no evidence that it was immediately apparent to
the officer that the bag contained CDS. State v. Wilson, 279 Md. 189 (1977)
(serial numbers on electronics obtained while executing valid CDS warrant
not admissible under plain view doctrine because not immediately apparent
that electronic equipment was evidence of crime).

Not immediately apparent without additional search

b. Probable cause not immediately apparent: In Colorado v.
Bannister, 449 U.S. 1 (1980), a police officer lost a speeding vehicle
and heard a dispatch reporting a theft of vehicle parts, including
chrome lug nuts, and describing two suspects. The officer again saw
the speeding vehicle as it entered a gas station. When the officer
approached, both occupants exited the vehicle. While speaking with
Defendant, the officer saw, in plain view, chrome lug nuts in an open
glove compartment, plus two lug wrenches in the back of the vehicle.

Defendants met the descriptions. The Supreme Court held that there
was probable cause to believe that the lug nuts and wrenches seen in
plain view were evidence of a crime.

Sensory perceptions other than “view”

1.

Plain smell: In United States v. Villamonte-Marquez, 462 U.S. 579 (1983),
customs officers validly boarded a boat, pursuant to federal statutory
authority, to inspect the boat’s credentials. While aboard, an officer detected
the smell of burning marijuana, looked into the boat’s hatch, and discovered
burlap sacks of marijuana.

Plain feel: In Minnesota v. Dickerson, 508 U.S. 366 (1993), during a valid
frisk, an officer felt a lump in Defendant’s pocket and had reasonable
suspicion to believe it was CDS, manipulated it with his fingers, and
retrieved CDS. The Supreme Court held that, because a frisk is not intended
to discover evidence of a crime, but merely weapons that might be used to
harm the officer or others, stop and frisk does not permit seizure of evidence.
However, the seizure may be permitted under the plain view doctrine, using a
“plain fee” analogy, provided that probable cause is immediately apparent
before taking any steps more intrusive than the weapons frisk. In this case,
although there was reasonable suspicion, but probable cause did not become
apparent until the additional intrusion of manipulating the CDS. In Conboy
v. State, 155 Md. App. 353 (2004), the CSA upheld the pre-arrest seizure of
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XII.

the key, located in the pants pocket of a suspected drunk driver. Although the
CSA stated that plain feel is both more intrusive and more conclusive than
plain view, it upheld the search on search incident grounds and did not reach
the merits of the “plain feel” issue. See Jones v. State, 343 Md. 448 (1996)
(suppressing on the grounds that it was not readily apparent to the officer that
what he felt was crack cocaine).

D. Inadvertent discovery not required: In Coolidge v. New Hampshire, 403 U.S. 443
(1971), the Supreme Court stated that the “plain view” exception, in addition to a
prior valid intrusion and probable cause immediately apparent, required that the
discovery be made inadvertently. In Horton v. California, 496 U.S. 128 (1990), the
Supreme Court abandoned the inadvertent requirement. In that case, an officer had
probable cause to search Defendant’s home for the proceeds of a robbery. Although
the officer did not find the proceeds, he did find a weapon in plain view. The officer
testified that the evidence was not discovered inadvertently because he had hoped to
find other evidence connecting Defendant to the robbery. The Court held that the
Fourth Amendment is not violated when the evidence seized in plain view is not
found inadvertently because inadvertence is not required. Accord White v. State, 140
Md. App. 520 (2001).

Inventory search: When a vehicle is validly impounded, police may inventory the vehicle,
both to secure valuables contained in the vehicle and to protect the department from false
claims if there are no valuables in the vehicle. A valid inventory search requires an inventory
that is (1) conducted pursuant to a lawful impoundment, (2) routine in nature, and (3) not a
pretext for an investigatory search. South Dakota v. Opperman, 428 U.S. 364 (1976).
Containers found in vehicles during inventory searches may also be searched, even if locked,
but if written inventory regulations so provide. Florida v. Wells, 495 U.S. 1 (1990);
Colorado v. Bertine, 479 U.S. 367 (1987). Inventory searches may take place several hours
after impoundment. Florida v. Myers, 466 U.S. 380 (1984) (valid inventory conducted eight
hours after vehicle impounded). In essence, if there are no department inventory regulations,
or if the inventory is not conducted in accordance with such regulations, it is assumed that
the officer was impermissibly searching, and any evidence obtained is inadmissible.
Alternatively, if there are departmental inventory regulations, and if the inventory was
conducted in accordance with such regulations, it is assumed that the search was for the law
purpose of an inventory. and any evidence obtained in plain view is admissible. See Sellman
v. State, 152 Md. App. 1 (2003) (officer did not conduct a proper inventory search because
he did not complete an inventory slip pursuant to departmental policy).
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