


Second-hand information

&)

)

Informants from criminal milieu: Second-hand information
may be used to determine probable cause if the information is

‘trustworthy under a totality of the circumstances, i.e.,

reliability, veracity, credibility. Illinois v. Gates, 462 U.S.
213 (1983). When possible, an informant’s tip should be
corroborated by police observation. Draper v. United States,
358 U.S. 307 (1959); Malcolm v. State, 314 Md. 221 (1988)
(probable cause that fruits, evidence, or instrumentalities of a
crime in vehicle corroborated by police); Herod v. State, 311
Md. 288 (1987) (probable cause to believe Defendant
transporting CDS and handgun when informant reliable and
CDS distribution area); Massey v. State, 173 Md. App. 94
(2007) (informant’s tip sufficient stating two possible routes
Defendant would use by vehicle or motorcycle). However, in
Dixon v. State, 133 Md. App. 654 (2000), the CSA held that
an informant’s tip was insufficient when that information
about Defendant was facially innocent and the information
about the informant’s reliability was minimal. See Jacksonv.
State, 81 Md. App. 687 (1990).

Victims, witnesses, & other police:  The test of
trustworthiness is less rigorous for victims, witnesses, and
other police because of lack of motive to fabricate. Whiteley
v. Warden, 401 U.S. 560 (1971) (valid arrest warrant from
another jurisdiction provided probable cause); Chambers v.
Maroney, 399 U.S. 42 (1970) (probable cause established
through detailed report made by two teenagers); Jaben v.
United States, 381 U.S. 214 (1965); Udited States v.
Ventresca, 380 U.S. 102 (1965); Evans v. State, 174 Md.
App. 549 (2007).

First-hand information obtained by arresting officer

(D

)

3)

Post-arrest information invalid: Probable cause must be
established by information independent of the arrest. Sibron
v. New York, 392 U.S. 40 (1968).

Refusal to consent: Refusal to consent, i.e., assertion of
constitutional rights, does not constitute probable cause to
arrest. Longshore v. State, 2007 Md. LEXIS 344 (Jun. 8,
2007).

Information gathered during valid stop: Information

-obtained during a valid stop, while police are confirming or

dispelling reasonable suspicion of criminal activity, may
provide probable cause to arrest. Terry v. Ohio, 392 U.S. 1
(1968).
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)

(a) Flight:  Although flight alone does not create
probable cause, it is a factor in determining probable
cause. Sibron, 392 U.S. 40.

(b) Failure to provide ID: In Hiibel v. Nevada, 542 U.S.
177 (2004), the Supreme Court found constitutional a
statute permitting arrest for failing to provide ID.

() CDS odor: The odor of burnt marijuana emanating
from a vehicle provides probable cause to believe that
additional CDS is in the vehicle. Wilson v. State, 174
Md. App. 434 (2007).

Proximity to criminal suspects

(a) Insufficient as sole factor: Probable cause to arrest
must be particularized to each person. One person
cannot be arrested or frisked merely because of
proximity to one who can be arrested. Ybarra v,
Llinois, 444 U.S. 85 (1979); Johnson v. United States,
333 U.S. 10 (1948) (CDS arrest in hotel room invalid
when police smelled CDS from outside and arrested
all occupants without determining who used CDS);
United States v. Di Re, 332 U.S. 581 (1948) (no
probable cause to arrest Defendant based on presence
in vehicle in which two others validly arrested).

(b) May be sufficient with other factors: Proximity of
Defendant to CDS can provide probable cause for
arrest. In Marvyland v. Pringle, 540 U.S. 366 (2003),
the Supreme Court held that occupants of a vehicle
are likely to be engaged in a common enterprise of
CDS possession. Ker v. California, 374 U.S. 23
(1963) (probable cause to arrest wife when officers
entered apartment, saw husband and wife in small
kitchen, and saw CDS on kitchen table, and husband
was using apartment for CDS operation).

Drug courier profile: Police establish “profiles” for criminal
activity, e.g., hijackers, CDS couriers, subject to
constitutional scrutiny. In Reid, 448 U.S. 438, the Supreme
Court held that relying on an informal drug courier profile
was insufficient for stop, let alone arrest, when not
particularized. Derricott, 327 Md. 582 (facts related to drug
courier profile insufficient to establish reasonable, articulable
suspicion that the driver had been trafficking in CDS and was
armed). See Sokolow, 490 U.S. 1; Royer, 460 U.S. 491
(1983); Mendenhall, 446 U.S. 544.
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3.

Mistake of fact

a.

Mistaken probable cause

(1 Subsequent arrest valid: If an officer reasonably believes
the facts that support probable cause for arrest, the arrest is
valid even if the facts are false. Franks v. Delaware, 438 U.S.
154 (1978).

2) Subsequent arrest invalid: In Ott v. State, 325 Md. 206
(1992), an officer arrested Defendant based on a computer
check that indicated there was an outstanding warrant for
failure to appear in a civil case. The officer found CDS
during a search incident to arrest. There was no outstanding
warrant, but the computer system had not been updated.
Arrest was illegal because sheriff's department was at fault for
leaving inaccurate information in the computer.

Mistaken offense: A warrantless arrest is valid even if the offense
supported by probable cause is not closely related to the offense for
which arrested. Probable cause is an objective standard, and the
officer’s subjective intent is irrelevant. Devenpeck v. Alford, 543
U.S. 146 (2004).

Mistaken identity: When the police have probable cause to arrest
one person, but arrest another, the arrest is valid if the mistake is
honest and reasonable. Hill v. California, 401 U.S. 797 (1971); State
v. Dett, 391 Md. 81 (2006) (continued arrest invalid when police
continue to detain after learning of mistaken arrest).

Mistaken particularized location for search warrant: When the
police obtain a search warrant for the third floor apartment, but
Defendant only lived on half of the third floor, the warrant was valid
at its issuance and upon its execution because at both times police
honestly and reasonably believed the entire third floor belonged to the
suspect. Maryland v. Garrison, 480 U.S. 79 (1987).

Pre-textual arrests: In Wilson v. State, 132 Md. App. 510 (2000), police
believed Defendant committed rape and arrested him on an outstanding
warrant. The officer admitted that the arrest on the outstanding traffic
warrant was pre-textual, knowing that Defendant was a rape suspect, but
lacking probable cause. Relying on Whren, the CSA affirmed the conviction.
Even though the arrest was pre-textual so that the officer could obtain a photo
for an ID in the rape case, the subjective motive for the arrest was irrelevant
because the officers executed a valid arrest warrant.

Warrantless arrest valid in public: An arrest does not require an arrest warrant if
the arrest is made in public. United States v. Watson, 423 U.S. 411 (1976). The
public includes the curtilage of a home. United States v. Santana, 427 U.S. 38
(1976). However, Defendant may not be arrested in Defendant’s home unless there

19



is an arrest warrant (and reasonable cause to believe Defendant is present), consent,
or exigent circumstances. Payton v. New York, 445 U.S. 573 (1980). A warrantless
arrest is permissible for Defendant in vehicle because it is in public and is not a

home.

1. Common law felony-misdemeanor distinction

a.

Felony arrest if felony committed in past or in officer’s presence:
An officer may make a warrantless arrest based on probable cause to
believe a felony or attempted felony was committed or is being
committed. Md. Crim. Proc. Code Ann. § 2-202; State v. Evans, 352
Md. 496 (1999).

Misdemeanor arrest only if misdemeanor committed in officer’s
presence: An officer may make a warrantless arrest only if the
officer has probable cause to believe that 2 misdemeanor is being
committed in the officer’s presence. Md. Crim. Proc. Code Ann. § 2-
202; Thompson v. State, 4 Md. App. 31 (1967). The Fourth

“Amendment permits an arrest for a “minor” misdemeanor not subject

to incarceration and subject only to a fine. Atwater v. City of Lago
Vista, 532 U.S. 318 (2001).

2. Statutory exceptions: Except for statutory exceptions, an officer may not
arrest for a misdemeanor unless committed in the officer’s presence. Evans,
352 Md. 496. ‘

a.

Specified crimes: Md. Crim. Proc. Code Ann. § 2-203 permits a
warrantless arrest for certain misdemeanors not committed in the
officer’s presence. (1) The misdemeanor must on the statutory list.
(2) There must be probable cause to believe that the arrestee
committed the enumerated offense. (3) There must be probable cause
to believe that, unless the person is immediately arrested, the person
may not be apprehended; may cause physical injury or property
damages to another; or may tamper with, dispose of, or destroy
evidence. These enumerated crimes include:

(O Manslaughter by vehicle or vessel

2) Malicious burning or attempt

3) Malicious mischief or attempt

@) Theft under $500 or attempt

5) False alarm of fire

(6) Indecent exposure

@) CDS or attempt

(8) Wearing, carrying, or transporting handgun

9 Carrying or wearing concealed weapon
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(10) Prostitution & related offenses

Domestic abuse: Under Md. Crim. Proc. Code Ann. § 2-204, an
officer may make a warrantless arrest if (a) the officer has probable
* cause to believe that the arrestee battered a spouse or another person
with whom the arrestee resides; (2) there is evidence of physical
injury; and (3) unless the person is immediately arrested, the person
may not be apprehended; may cause physical injury or property
damage to another; or may tamper with, dispose of, or destroy
evidence. Moreover, such an arrest may not occur unless a report to
the police was made within 48 hours of the alleged incident. In the
event of mutual battery, the officer should consider whether one
person was acting in self-defense.

Stalking: Under Md. Crim. Proc. Code Ann. § 2-205, an officer may
make a warrantless arrest if (a) the officer has probable cause to
believe that the arrestee engaged in stalking (other than statements of
the alleged stalking victim); and (b) the officer has reason to believe
that the alleged stalking victim is in danger of imminent bodily harm.

State of emergency: Under Md. Crim. Proc. Code Ann. § 2-206,
during a state of emergency, the authority to arrest is granted to one
serving under a government proclaimed state of emergency, a law
enforcement officer, a militia member called into action by the
Governor, or member of the United States armed forces under order
to aid civil authorities.

Fire marshals & correctional officers: Fire marshals and
correctional officers have limited authority to arrest under certain
circumstances listed in Md. Crim. Proc. Code Ann. §§ 2-207 to 2-
209.

Statutory traffic exceptions: Speeding and failure to produce a
driver’s license are not arrestable offenses. Benbow v. State, 322 Md.
394 (1991). Md. Transp. Code Ann. § 26-202 authorizes a
warrantless arrest, under specific circumstances, for violation of
Maryland state or local traffic laws.

(1) Within view of officer: The arrestee committed or is
committing the violation within the view of the officer, and
(a) the violation is for a vehicle transporting hazardous
materials or for failure to submit a vehicle to a weighing or to
remove excess weight; (b) the driver fails to satisfactorily
provide ID, Benbow, 322 Md. 394 (failure to produce driver’s
license does not equal failure to furnish satisfactory ID when
Defendant gave correct name and ID information, but merely
failed to be in possession of driver’s license); or (c) the officer
has reasonable grounds to believe that the person will
disregard a traffic citation. Parker v. State, 66 Md. App. 1
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VIL

(1986) (valid arrest when officer pulled Defendant over for
broken tail light, Defendant failed to produce license, and
Defendant exited vehicle and appeared as if he would flee and
was acting “as if he was on something™).

) Probable cause: The officer has probable cause that the
person committed one of the following violations.

(a) Driving or attempting to drive while under
influence of alcohol, while impaired, or in violation
of alcohol restriction

(b) Driving or attempting to drive while impaired by
drugs &/or alcohol

(c) Failure to stop or provide assistance at accident
involving injury or death

(d) Driving while suspended or revoked (Nieves v.
State, 160 Md. App. 647 (2004))

(e) Failure to stop or give information at accident
resulting in damage to property (Md. Crim. Proc.
Code Ann. §§ 20-103 to 20-105)

® Accident causing or contributing to bodily injury
or death

(g)  Fleeing or eluding police

(3) Non-resident contributing to accident: The officer has
probable cause to believe that a non-resident committed a
violation and contributed to an accident.

4) Refusing to sign traffic citation: The officer has probable
cause that the person committed a violation but refused to
acknowledge receipt of citation.

Search incident to lawful arrest: A “search incident to lawful arrest” is an exception to the
warrant requirement. Weeks v. United States, 232 U.S. 383 (1914). This rule is designed to
(1) protect officers and others from the danger of weapons being used by an arrestee, and (2)
prevent the concealment or destruction of evidence. Chimel v. California, 395 U.S. 752
(1969); Carter v. State, 367 Md. 447 (2002); Dowdy v. State, 144 Md. App. 325 (2002).
However, the search incident exception has outlived its rationale, such that a search incident
to a lawful arrest is valid, even if there is no weapons or evidence. For example, if
Defendant is arrested for failure to stop or give information at an accident resulting in
damage to property, the police may conduct a search incident even if though the police do not
fear the use of weapons by one who fails to give information and do not hope to find any
evidence of having failed to give information. See Gustafson v. Florida, 414 U.S.260(1973)
(crumpled cigarette packet); United States v. Robinson, 414 U.S. 128 (1973) (CDS in box in
arrestee’s coat).
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A.

Lawful arrest

1.

Arrestable Offense for which actually arrested: A prerequisite to a “search
incident to lawful arrest” is a lawful custodial arrest of an arrestable offense.
Chimel v. California, 395 U.S. 752 (1969); Howard v. State, 112 Md. App.

\ 148 (1996). Thus, officers may not conduct a search incident to a lawful

arrest is they have probable cause to make an arrest, but fail to make that

-arrest. There is no search incident to the right to make a lawful arrest.

Knowles v. Towa, 525 U.S. 113 (1998) (even though officer had authority to
arrest, he only issued a speeding citation, which did not authorize a search
incident).

Bright line rule: Under the Reasonableness Clause of the Fourth
Amendment, a search incident may take place after any lawful custodial
arrest, regardless of the nature of the crime for which Defendant is arrested,
even if it is a non-dangerous offense and there is no concern about destruction

of evidence. United States v. Robinson, 414 U.S. 128 (1973) (search incident

to lawful arrest valid when Defendant arrested for driving on a revoked
license); Gustafson v. Florida, 414 U.S. 260 (1973) (search incident to lawful
arrest valid when Defendant arrested for failure to have driver’s license in
possession). The officer needs no fear of threat to safety. Carter v. State,
367 Md. 447 (2002). In Atwater v. City of Lago Vista, 532 U.S. 318 (2001),

-the Supreme Court held that the Fourth Amendment does not prohibit an

officer from arresting Defendant for a minor, non-jailable offense, if so

permitted by state law, provided the officer has probable cause.

Requirement of spatial & temporal unity between arrest & search incident to
arrest: The search incident to lawful arrest must be in close proximity to the arrest
in both time and space.

1.

In time, arrest must precede or be contemporaneous with search: Fora
valid search incident exception, a valid arrest must precede the search or be
contemporaneous with the search. Thus, the probable cause for the arrest
must precede the search, and the search cannot be used to supply the probable
cause for the arrest. Sibron v. New York, 393 U.S. 40 (1968). If probable
cause exists for the arrest, and the officer is in the process of effectuating an
arrest, the search incident is valid, even if the officer obtains the weapon
and/or evidence prior to the actual formality of the arrest. Rawlings v.
Kentucky, 448 U.S. 98 (1980). In United States v. Chadwick, 433 U.S. 1
(1977), the Supreme Court invalidated the search of a footlocker more than
one hour after the arrest. In Conboy v. State, 155 Md. App. 353 (2004), the
CSA upheld a search incident to a lawful arrest, even though search preceded
the arrest because there was probable cause to arrest and arrest followed
“quickly on the heels” of search. See Lee v. State, 311 Md. 642 (1988);
Purnell v. State, 171 Md. App. 582 (2006); Wilson v. State, 150 Md. App.
658 (2003); Anderson v. State, 78 Md. App. 471 (1989). In Preston v. State,
141 Md. App. 54 (2001), the CSA held that a vehicle search could not qualify
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VIIL.

Warrants

as a search incident to a lawful arrest when the arrest did not precede the
search. However, in United States v. Edwards, 415 U.S. 800 (1974), the
Supreme Court held that a search of Defendant’s clothing ten hours after
arrest, while Defendant was still in jail, was valid as a search incident to a
lawful arrest because searches that could be made at the time of the arrest
may also be made later when the arrestee arrives at the police station.

In space, search limited to area of arrestee’s immediate control (lunge,
reach, & grasp): For a valid search incident exception, the area of the search
must be limited to the area of Defendant’s immediate control from which
Defendant could obtain a weapon. This is the area of Defendant’s “lunge,
reach, and grasp,” which is sometimes referred to as the “constitutional
wingspan.” Chimel v. California, 395 U.S. 752 (1969); Carter v. State, 367
Md. 447 (2002) (includes containers within containers); Burns v. State, 149
Md. App. 526 (2003).

Search incident of arrestee arrested in or near vehicle: Ifthe arrestee was
a recent occupant of a vehicle, the search incident to lawful arrest doctrine
permits a search of the entire interior of the vehicle, including closed
containers, glove compartments, consoles, and luggage, but not a separate
truck. This rule applies even though if the arrestee is no longer in the vehicle,
and regardless of whether the arrestee was removed from the vehicle during
the arrest process, New York v. Belton, 453 U.S. 454 (1981), or exited the
vehicle prior to contact with the police. Thornton v. United States, 541 U.S.
615 (2004). The courts do not examine whether the arrestee could actually
obtain a weapon or destroy evidence. In State v. Ott, 85 Md. App. 632
(1991), the CSA upheld a search incident to a lawful arrest, even though it
was unrealistic to believe that Defendant could have opened the glove
compartment after being handcuffed and removed from the vehicle. In State
v. Fernon, 133 Md. App. 41 (2000), the CSA upheld a vehicle search, as
incident to a lawful arrest for CDS possession and drunk driving, even though
Defendant was handcuffed in the police vehicle during the search.

A. Required documents to obtain warrant: An officer needs three documents to
obtain a warrant.

1.

Affidavit (oath or affirmation): The governmental official seeking a
warrant is the affiant. The affiant prepares an affidavit, swearing or
affirming, to the truth of (a) the facts in support of “probable cause,” and (b)
the facts “particularly describing the place to be searched and the person or
things to be seized.” An insufficient affidavit cannot be rehabilitated by oral
testimony supporting information that was possessed by the affiant, when the

affiant sought the warrant, but was not disclosed to the issuing neutral and
detached magistrate. Whitely v. Warden, 401 U.S. 560 (1971)

Warrant application: A warrant application must be in writing, signed and
sworn to by the applicant, and accompanied by an affidavit containing facts
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within the personal knowledge of the affiant that support probable cause.
Md. Crim. Proc. Code Ann. § 1-203. Warrants must be dated. Md. Rule 4-
601. The issuing judge shall maintain a copy of the application, affidavit, and
'warrant, which shall be filed with the clerk after the return of the warrant. Id.
Warrants may be sealed for up to 30 days. Id.

Proposed warrant: The warrant is the written authorization, issued by the
neutral and detached magistrate, based on the information provided in the
warrant application and supported by the affidavit prepared by the affiant. A
warrant may include implicit terms. Dalia v. United States, 441 U.S. 238
(1979) (warrant authorizing electronic surveillance of conversations in a
residence implicitly included authorization for covert entry to install
surveillance equipment).

B. Neutral & detached magistrate: Warrant must be issued by a neutral and detached
decision maker, called a “magistrate.” Johnson v. United States, 333 U.S. 10 (1948).

1.

Executive branch personnel not neutral & detached: Exccutive branch
personnel cannot be neutral and detached magistrates under the Fourth
Amendment because their duty and responsibility is to enforce, investigate,
and prosecute. The Fourth Amendment cannot tolerate executive branch
discretion that is not reviewed by the judicial branch. United States v. United
States District Court, 407 U.S. 297 (1972); Coolidge v. New Hampshire, 403
U.S. 443 (1971) (state attorney general, acting as justice of the peace, not
neutral and detached afier having supervised investigation and served as chief
prosecutor).

Judicial officer acting as adjunct law enforcement not neutral &
detached: A magistrate fails to maintain the detached neutrality required by
the Fourth Amendment when the magistrate accompanies or assists law
enforcement officers in the investigation of a crime. In Lo-Ji Sales, Inc, v.
New York, 442 U.S. 319 (1979) (Town Justice accompanied officer to
execute warrant and determine if other items violated the law).

Judicial officer may question informant: In Tamburello v. State, 67 Md.
App. 180 (1986), the CSA held that a judge did not abandon the requisite
neutral and detached status by questioning an informant. In response to the
judge’s questions, the informant merely confirmed statements attributed to
him in the affidavit. Thus, the judge did not gather additional facts, but
merely gained perspective on the informant’s credibility, as part of the
decision whether to issue the warrant. See Ferguson v. State, 157 Md. App.
580 (2004) (issuing judge only abrogates neutral and detached status when
acting as adjunct law enforcement officer by directly participating in
investigation or having vested interest in outcome).

Direct, personal, substantial, &/or pecuniary interest: A magistrate who
benefits financially from the issuance of warrants is not detached or neutral.
Connally v. Georgia, 429 U.S. 245 (1977) (justice of the peace not neutral
and detached when paid $5 for each warrant issued and no fee for warrant
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