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PART 1

W. LAWRENCE WESSCOTT, 11, ESQ.



“What Kind of Appeal De You Have?”

L

Timelines

A. Appeals to the Court of Special Appeals
1. Generally — notice of appeal must be filed within 30 days after entry of the
judgment — Rule 8-202(a)
2. Not extended by Rule 1-203(c)(service by mail) — Kamara v. Edison Bros.
Apparel Stores, Inc., 136 Md. App. 333, 338, 765 A.2d 1005, 1007 (2001)
3. Timely post-judgment motions

a.

Civil actions - Rule 2-532 (JNOV), 2-533 (new trial) or 2-534
(alter or amend judgment) — notice of appeal must be filed within
30 days after entry of (1) a notice withdrawing the motion or (2) an
order denying a motion pursuant to Rule 2-533 or disposing of a
motion pursuant to Rule 2-532 or 2-534—Rule 8-202(c)

Rule 2-535 motion (revisory power of court) — if filed within 10
days after entry of judgment, has same effect as Rule 2-534 motion
— Unnamed Attorney v. Attorney Grievance Comm., 303 Md. 473,
486,494 A.2d 940, 947 (1985)

Criminal actions — Rule 4-331 (new trial) — notice of appeal must
be filed within 30 days after the later of (1) entry of the judgment
or (2) entry of a notice withdrawing the motion or an order denying
the motion—Rule 8-202(b)

4. Appeal by other party — within 10 days after the initial notice of appeal
“or within any longer time otherwise allowed by this Rule” — Rule 8-

202(e)
5. Information report — rule 8-205
a. Applies to all appeals except those specified in Rule 8-205(a)
b. Filed by appellant
1) If notice of appeal is filed more than 10 days after entry of
judgment, within 10 days after the notice is filed
2) If notice of appeal is filed within 10 days after entry of
judgment, within 10 days after the expiration of the 10 day
period
c. Appellee has the right to file a supplemental report within 7 days

after service of appellant’s report “to clarify the issues on appeal or
otherwise assist the prehearing judge.”

6. Expedited appeal timelines — see Rule 8-207
B. Appeals to the Court of Appeals

1. Direct appeals — governed by statute

2. Writ of certiorari — Rule 8-302

a.

b.

Court of Special Appeals — up to not later than 15 days after the
Court of Special Appeals issues its mandate
Circuit court appeal pursuant to CJ § 12-305 — within 30 days after

entry of judgment (see post-judgment motion exceptions in Rule 8-
302(b))



c. Appeal by other party — cert petition must be submitted within 15
days of initial cert filing “or within any applicable time otherwise
prescribed by this Rule, whichever is later.”

C. Common timelines in Maryland appellate courts

1. Ordering the transcript — Rule 8-411

a.
b.

Responsibility of appellant

Must be ordered within 10 days or (5 days in CINA cases) after the
date the first notice of appeal is filed UNLESS exceptions in Rule
8-411(b)(1) apply

2. Filing of briefs — rule 8-502

a.
b.
c.
d.
e.

f.

D. Fourth Ciréuit

Appellant’s brief — within 40 days after record is filed

Appellee’s brief — within 30 days after appellant’s brief is filed
Reply brief — within 20 days of appellee’s brief, or not later than
10 days before argument

Cross-appellant’s brief — issues and arguments should be contained
in appellee’s brief

Cross-appellee’s brief — within 30 days after appellee (cross-
appellant’s) brief is filed

Cross-appellant reply brief — within 20 days after cross-appellee’s
brief is filed, but not less than 10 days before argument

timelines — FRAP 4

1. Civil cases — in general — Rule 4(a)

a.

Notice of appeal must be filed within 30 days after final
judgment/order is entered — Rule 4(a)(1)(A)

b. If the US is a party, notice must be filed within 60 days — Rule
4(a)(1)(B)

c. Disposition of motions — time for filing begins upon the disposition
of the following motions filed in the District Court — Rule
4(a)(4)(a):

1) Judgment - Rule 50(b)
2) To amend/make additional factual findings — Rule 52(b)
3) Attorneys’ fees — Rule 54 (if extended via Rule 58)
4) New trial — Rule 59
5) Rule 60 relief (if filed within 10 days after judgment)
2. Criminal cases — in general — Rule 4(b)

a. Defendant’s notice of appeal — within 10 days after entry of final
judgment/order or the government’s notice of appeal —~ Rule
4(b)(1)(A)

b. Government’s notice of appeal — within 30 days after entry of final
judgment/order or any defendant’s notice of appeal — Rule
4(b)(1)(B)

c. Disposition of motions — time for filing begins within 10 days of

the disposition of the following motions filed in the District Court,
or conviction, whichever is later — Rule 4(b)(3)
1) Acquittal — Rule 29



iI.

Drafting the Brief
A.

3.

d.

a.

b.

2)

3)

New trial — Rule 33 (if newly discovered evidence, must be
made within 10 days after final judgment)
Arrest of judgment — Rule 34

Inmates confined in an institution- see Rule 4(c) for when certain
timelines begin to run

Other timelines

Ordering transcripts

b

2)

Appellant must order transcript within 10 days after final
disposition “such parts of the proceedings not already on
file as the appellant considers necessary”, or file a
certificate that no transcript will be ordered — Rule
10(b)(1)

Partial transcript ordered

A) Appellant must file statement of issues within 10
days — Rule 10(b)(3)(A)

B)  Appellee desires to supplement record — must
indicate a designation of additional parts to be
ordered within 10 days of order/statement of issues
— Rule 10(b)(3)(B)

0) Appellee must order such parts within 10 days of
such designation or move in the District Court for
an order compelling appellant to so order — Rule
BE)C)

No transcript available —- Rule 10(c)

A) Appellant drafts statement of facts using “best
available means”

B) Appellee files objections or amendments within 10
days of service of statement

10} Submitted to District Court for settlement and
approval

Filing of briefs — Rule 31(a)

1.

2.

3.

Technical points
Maryland
Form — Rule 8-112 (margins, etc.)

1.

a.

1y

Appellant must “serve and file” a brief within 40 days after
record is filed

Appellee must serve and file a brief within 30 days after
appellant’s brief is served

Appellant may serve and file a reply brief within 14 days
after service of appellee’s brief, but must be filed at least 3
days before argument

Uniform font (couner)
1. Font size - minimum 11 point/10 characters per inch
for text AND footnotes



ii. Spacing — double, except for headings, indented
quotes and footnotes
2) Proportionally spaced fonts

i Font size - minimum 13 point for text AND
footnotes
ii. Spacing — 1.5, except for headings, indented quotes

and footnotes
. References — to record extract, appendices, etc. — Rule 8-503(b)
c. Color of brief covers — Rule 8-503(c)
d. Length — 35 pages in Court of Special Appeals; 50 pages in Court
of Appeals; note exclusions from page count — Rule 8-503(d)/(e)
e. Number of copies — Rule 8-502(c)
f. Contents — Rule 8-504
2. Fourth Circuit
a. Form — Rule 32 (margins, etc.)
D Monospace font (i.e. courier) — no more than 10 %2
characters per inch
2) Proportional — 14 point or higher
3) Spacing — double, except for quotations, headings and

footnotes
b. References to other materials — no particular format — Rule 28(e)
c. Color of brief covers — Rule 32(a)(2)
d. Length
D) Generally 30 pages (or 15 pages for reply brief) — Rule
32(a)(7)(A)
2) But see type-volume limitations — Rule 32(a)(7)(B)
3) Certificate of compliance required for type~volume

limitation — Rule 32(a)}(7)(C) — Form 6
€. Number of copies — 25 with clerk plus 2 per party — Rule 31(b)
f. Contents — Rule 28
General comments

1. Be persuasive without being argumentative

2, Clarity and conciseness are valued — not necessary to expand arguments to
the page limits

3. Choose no more than 3-4 issues and begin with strongest argument

4. Must address the weak points — other side’s compelling arguments and
‘cases within the jurisdiction with holdings against your position

5. Housekeeping — Shepardize cases and check for spelling, punctuation,

grammar and citation form (recommend parallel citations — state and West
reporter, if available)

Preliminary matter

1. Maryland — Rule 8-504
a. Table of contents
b. Table of citations

2. Fourth Circuit — Rule 28
a. Corporate disclosure statement if required



b. Table of contents

c. Table of authorities

c. Jurisdictional statement — Rule 28(a)(4)
Statement of the case (note that the Question Presented section comes first in the
Fourth Circuit)
1. Procedural history of the case

2. Identify all of the parties, including how they will be identified in the brief
3. Rule 28(d) discourages use of “appellant™ and “appellee” in brief
Questions presented

1. Should be used to advocate your client’s position (i.e. NOT “whether the
trial court erred in granting summary judgment?”)
2. Challenge is to include key facts in the question without being overly long

3. Example: “Whether the trial court erred in finding that appellee
maintenance supervisor was a public official despite the failure of the
supervisor to exercise any of the sovereign power of the State?”

Statement of facts

1. Should tell a story, presenting the facts in chronological order, bolstered

with succinct quotations from the record

Avoid long quotations and paragraphs-reader will lose interest

Should avoid long excerpts from the trial court’s opinion

Do not overlook unfavorable facts — the other side will not

A warning about misleading presentation of the facts — Bailey v. State, 16

Md. App. 83, 114-15, 294 A.2d 123, 140-41 (1972)

Argument summary — required by Fourth Circuit — “must contain a succinct,

clear, and accurate statement of the arguments made in the body of the brief, and

which must not merely repeat the argument headings™ — Rule 28(a)(8)

Al el

Argument
1. Standard of review
a. Fourth Circuit requires statement on the standard of review for

each issue, which is a good idea in general, as it gives the judge
context for your argument

b. If the standard of review differs among the issues, might want to
consider abandoning the issue with the stricter standard; at
minimum, begin with the issue with the more favorable standard

C. In state court, may be raised sua sponte by the court if not
addressed in the brief

2. Begin with strongest argument, unless there is a preliminary issue (i.e.
jurisdiction)

3. Use controlling or the most recent cases to support your position rather
than string cites

4. Don’t quote cases out of context

5. Rework the argument to make it tighter

Conclusion — only asks for relief sought; not a summary of your brief
Other concluding material
1. Maryland



a. “The citation and verbatim text of all pertinent constitutional
provisions, statutes, ordinances, rules, and regulations except that
the appellee's brief shall contain only those not included in the
appellant's brief.” — Rule 8-504(a)(7)

b. “If the brief is prepared with proportionally spaced type, the font
used and the type size in points shall be stated on the last page.” —

T Rule 8-504(a)(8)
2. Fourth Circuit — “the certificate of compliance, if required by Rule

32(a)(7)”

K. Note that in the Fourth Circuit, the appellee may omit certain sections of the brief
if the party is satisfied with the appellant’s provisions — Rule 28(b)
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STUART JAY ROBINSON, ESQ.






**C L E Seminar— Baltimore County Bar — September 18, 2007**

“What Kind of Appeal Do You Have?” by, Stuart Jay Robinson, Esq.
30E. Pennsylvania Avenue

P.O. Box 753
Part Two — Practical Tips Bel Air, MD
And Video - Oral Argument Tele: 410/879-5050
Wesley Baker vs. State Facsimile: 410/893-3669

COA No. 109, Sept. Term 2002
March 11, 2003, Court of Appeals

1. Preliminary Matters...

After you have reviewed your respective Rules governing either the State and/or
Federal Appeal process with regard to filing Notice of Appeal, the Record Extract
(which ideally should be jointly agreed upon by counsel) and Docket Entries along with
providing for Transcript preparation and appropriate transmittal to the Court of Appellate
review and opposing Counsel, you are now ready to write your Appeal argument.

It is important to note that as an Appellant you will not only file your Brief but
also have an opportunity to file a Rebuttal to the Appellee’s Brief. Failure to comply
with timelines and format requirements as set out in the Rules could potentially be
fatal to your Appeal without even getting an opportunity for argument and a
determination of the issues by the reviewing Appellate Court.

For purposes of this Program, we will be utilizing for illustration Wesley
Baker vs. State, Court of Appeals, No. 109, September Term 2002, formally Court
of Special Appeals, No. 471. Certiorari was taken by the Court of Appeals
bypassing the Court of Special Appeals in this case.

Background - Summary

Wesley Baker was ultimately convicted by a jury in Harford County, Maryland,
Judge Cypert Whitfill residing for the murder of an elderly woman in front of her
grandchild in Baltimore County, Maryland. Mr. Baker was given notice from the State’s
Attorney in Baltimore County to seek the death penalty. Mr. Baker filed for a change of
venue resulting in this case being tried in Harford County, Maryland. In the sentencing
phase, Mr. Baker elected to have a Judge rather than a jury to determine his sentence
resulting in his being given the death penalty.  Judge Whitfill signed the Warrant of
Execution on March 19, 2002. At this point, the Office of Public Defender contacted
your co-presenter, Stuart Jay Robinson, Esq., as part of their Capital Defense Panel to
find issues that may result in either a Stay of the Warrant of Execution, Vacating an
Iflegal Sentence and finding Appellate issues which could result in a new sentencing
hearing and/or a new trial. The Court of Appeals issues Orders denying the Stay of the
Warrant of Execution and Emergency Motion to Quash the Illegal Sentence. This was
simultaneous to the representation being provided by the Federal Public Defender’s



Office on other issues on Mr. Baker’s behalf. Former Governor Glendenning issued a
Moratorium on the Death Penalty pending the outcome of a study covering various
topics. Using the Direct Appeal route with Maryland Rule 4-345, which enables a
Defendant to challenge an illegal sentence at any time, Wesley Baker was successful
in being able to have Appellate review, which provided a safety net for him in the
event the Moratorium was discontinued by the Governor.  Wesley Baker was
executed in December 2006 after Governor Ehrlich notwithstanding -pendency of the
Evan’s Appeal, which was successful in challenging lethal injection procedures signed
off on his execution.

IV. You’re Ready to Write! ...

A. Issue Identification — to get the Court’s attention the writer must not be
afraid to forge new ground by creating cases of first impression, taking on of
an institution of any kind or a fact scenario of notoriety.

B. Issues — the Record including the Extract, Docket Entries and Exhibits will
form the basis for issue identification that you wish to present for Appellate
review.

C. Format — Appellate Briefs whether in State and/or Federal Court jurisdiction
and/or the U.S. Supreme Court require succinct presentation.

D. Baker — Brief Elements:

Index/Table of Contents (see attached)

Statement of the Case

Question(s) presented

Statement of Facts

Argument: set out your argument unless this Court finds sufficient
evidence, Wesley Baker is entitled to a Fact Finding Hearing on
whether the presiding sentencing Harford County Circuit Court Judge
Cypert Whitfill lost his judicial authority and otherwise vacated his
position when he moved his domicile residence to Baltimore County,
Maryland to Harford County, Maryland making his death sentence an
illegal sentence.

6. Conclusion

7. Pertinent Authorities/Statutes

8. Appendix

N S

E. Issues — Selection of issues is the centerpiece to the Brief. The wording of
your selected issue can make the difference in “the kind of Appeal you have”.
Is it a case of first impression, provocative or contain Constitutional and
public policy ramifications for the Court to address.



Wherever possible, regardless of whether your Brief is in a criminal
or civil, try to find a Constitutional issue to tie in to the issue before
Court. In the event that the State Appeal is unsuccessful you have an
opportunity to move over to Federal Court.

In Baker, the issue was and remains very complex and unaddressed by our
Court of Appeals. In its 35 page Opinion ruling against Baker, the Court
relied upon Baker’s failure to challenge residency, which was unknown to
him at the time of his trial nor was it disclosed to Counsel by the Court that
the Judge had resided for three years prior to Baker’s trial in Baltimore
County before resuming residency in Harford County, Maryland where he
ultimately became the assigned Trial Judge. The Court of Appeals
acknowledged that the Record at this point would probably sustain the
argument that Judge Whitfill did not meet the De Jure
(Statutory/Constitutional) requirements (see Index — Record Defendant’s
Exhibits filed with Emergency Motion to Quash Illegal Sentence and Death
Warrant for Lack of Jurisdiction, State vs. Wesley Baker, Case 92-C-0088,
denied by Court of Appeals along with Emergency Stay of Execution).
However, Baker was successful on the issue on Appeal raised of an illegal
sentence, Maryland Rule 4-345) but could serve based on meeting De Facto
requirements. The State made this argument for the first time during oral
argument. De Facto authority requires disclosure by the Court of a change of
circumstance, which may affect the Court’s authority to act.

For a set of Pleadings filed in Wesley Baker’s cases No. 92-C-0088,
Circuit Court for Harford County, Maryland, State vs. Baker; Baker vs. State,
COSA No. 471 and Baker vs. State, COA, No. 109, both September Term
2002 — see attached, Argument COA, March 11, 2003.)

F. Statement of the Case and Statement of Facts - Keep The Statement of The
Case, which is essentially the case history procedurally and the Statement of
facts which is a synopses of the Record and Events setting up your Issues and
Written argument as brief as possible. This allows the majority of your Brief
pages to deal with your issues and argument.

G. Research — Always, always update your research! If after you have written
your Brief and/or subsequent to your oral argument a new case decision is
released to any issues in your case, it is your obligation to forward that case to
Counsel and the Appellate Court (see 06/10/05, case supplement, Nguyen vs.
U.S., decided 06/09/03, after Baker’s argument on de facto authority)

GAME PLAN—PREPARING FOR ARGUMENT

V. Game Plan — Preparing for Argument

A. Review all notes, briefs, records, exhibits, etc.






ATTACHMENTS:

Index — Table of Contents (not counted against pages — pages [ — iv
Index — Defendant’s Exhibit 1 — 10, filed with Emergency Motion to Quash

Pleadings filed, Wesley E. Baker- CC HARCO, Case #92-C0088,
COSA, No. 471; COA, No.109

Letter to COA, 06/10/03, Case Supp., Nguyen vs. U.S., 06/09/03
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