























**C L E Seminar— Baltimore County Bar — September 18, 2007**

“What Kind of Appeal Do You Have?” by, Stuart Jay Robinson, Esq.
30E. Pennsylvania Avenue

P.O. Box 753
Part Two — Practical Tips Bel Air, MD
And Video - Oral Argument Tele: 410/879-5050
Wesley Baker vs. State Facsimile: 410/893-3669

COA No. 109, Sept. Term 2002
March 11, 2003, Court of Appeals

1. Preliminary Matters...

After you have reviewed your respective Rules governing either the State and/or
Federal Appeal process with regard to filing Notice of Appeal, the Record Extract
(which ideally should be jointly agreed upon by counsel) and Docket Entries along with
providing for Transcript preparation and appropriate transmittal to the Court of Appellate
review and opposing Counsel, you are now ready to write your Appeal argument.

It is important to note that as an Appellant you will not only file your Brief but
also have an opportunity to file a Rebuttal to the Appellee’s Brief. Failure to comply
with timelines and format requirements as set out in the Rules could potentially be
fatal to your Appeal without even getting an opportunity for argument and a
determination of the issues by the reviewing Appellate Court.

For purposes of this Program, we will be utilizing for illustration Wesley
Baker vs. State, Court of Appeals, No. 109, September Term 2002, formally Court
of Special Appeals, No. 471. Certiorari was taken by the Court of Appeals
bypassing the Court of Special Appeals in this case.

Background - Summary

Wesley Baker was ultimately convicted by a jury in Harford County, Maryland,
Judge Cypert Whitfill residing for the murder of an elderly woman in front of her
grandchild in Baltimore County, Maryland. Mr. Baker was given notice from the State’s
Attorney in Baltimore County to seek the death penalty. Mr. Baker filed for a change of
venue resulting in this case being tried in Harford County, Maryland. In the sentencing
phase, Mr. Baker elected to have a Judge rather than a jury to determine his sentence
resulting in his being given the death penalty.  Judge Whitfill signed the Warrant of
Execution on March 19, 2002. At this point, the Office of Public Defender contacted
your co-presenter, Stuart Jay Robinson, Esq., as part of their Capital Defense Panel to
find issues that may result in either a Stay of the Warrant of Execution, Vacating an
Iflegal Sentence and finding Appellate issues which could result in a new sentencing
hearing and/or a new trial. The Court of Appeals issues Orders denying the Stay of the
Warrant of Execution and Emergency Motion to Quash the Illegal Sentence. This was
simultaneous to the representation being provided by the Federal Public Defender’s



Wherever possible, regardless of whether your Brief is in a criminal
or civil, try to find a Constitutional issue to tie in to the issue before
Court. In the event that the State Appeal is unsuccessful you have an
opportunity to move over to Federal Court.

In Baker, the issue was and remains very complex and unaddressed by our
Court of Appeals. In its 35 page Opinion ruling against Baker, the Court
relied upon Baker’s failure to challenge residency, which was unknown to
him at the time of his trial nor was it disclosed to Counsel by the Court that
the Judge had resided for three years prior to Baker’s trial in Baltimore
County before resuming residency in Harford County, Maryland where he
ultimately became the assigned Trial Judge. The Court of Appeals
acknowledged that the Record at this point would probably sustain the
argument that Judge Whitfill did not meet the De Jure
(Statutory/Constitutional) requirements (see Index — Record Defendant’s
Exhibits filed with Emergency Motion to Quash Illegal Sentence and Death
Warrant for Lack of Jurisdiction, State vs. Wesley Baker, Case 92-C-0088,
denied by Court of Appeals along with Emergency Stay of Execution).
However, Baker was successful on the issue on Appeal raised of an illegal
sentence, Maryland Rule 4-345) but could serve based on meeting De Facto
requirements. The State made this argument for the first time during oral
argument. De Facto authority requires disclosure by the Court of a change of
circumstance, which may affect the Court’s authority to act.

For a set of Pleadings filed in Wesley Baker’s cases No. 92-C-0088,
Circuit Court for Harford County, Maryland, State vs. Baker; Baker vs. State,
COSA No. 471 and Baker vs. State, COA, No. 109, both September Term
2002 — see attached, Argument COA, March 11, 2003.)

F. Statement of the Case and Statement of Facts - Keep The Statement of The
Case, which is essentially the case history procedurally and the Statement of
facts which is a synopses of the Record and Events setting up your Issues and
Written argument as brief as possible. This allows the majority of your Brief
pages to deal with your issues and argument.

G. Research — Always, always update your research! If after you have written
your Brief and/or subsequent to your oral argument a new case decision is
released to any issues in your case, it is your obligation to forward that case to
Counsel and the Appellate Court (see 06/10/05, case supplement, Nguyen vs.
U.S., decided 06/09/03, after Baker’s argument on de facto authority)

GAME PLAN—PREPARING FOR ARGUMENT

V. Game Plan — Preparing for Argument

A. Review all notes, briefs, records, exhibits, etc.
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June 10, 2003

Court of Appeals

Office of the Clerk

Court of Appeal Building
361 Rowe Blvd.
Annapolis MD 21401

RE:  Court of Appeals
Wesley Baker vs. State of Maryland
September Term 2002, No. 109
Argument: March 11, 2003
Case Supplement-Nguven v. U.S.
Certiorari to the U.S. Court
Of Appeals for the Ninth Circuit
No. 01-10873, Argued March 24, 2003
Decided: June 9, 2003

Office of the Clerk:

Enclosed find an original and seven (7) copies of the above Opinion, which was
retrieved from a legal research database immediately upon the Opinion’s release by the
U.S. Supreme Court.

The United States Supreme Court issued the above-enclosed Opinion, Nguyen v.
U.S., on June 9, 2003. Asst. Attorney General Ann Bosse, Esq., on behalf of the State
relied on this Ninth Circuit case involving both judicial authority and ‘de facto judicial
authority’ issues for the first time in oral argument.

A courtesy telephone call was made to the Attorney General’s office to provide
notice of the Opinion submission to the Court.



