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however:, flawed.
: ‘Flaw #1:

Reliance on the Status of an Implicit
Decision

In the long 9l-year history of Workers'
Compensation law, there has never been a. case
suggesting that the presumption of correctness, on an
essential de novo appeal, would apply to an implicit
decision made by the Commission. The only time, to
the best of our knowledge, that the phrase "implicit
decision” has ever appeared in the case law was in the
opinion of Judge Thompson for this Court in Trojan
- Boat Co:-v. Bolton, 11 Md.App. at 671-72, 276 A.2d
413. He used the term seven times over the course of
two pages ‘and his [867 A.2d 408] definition has
understanidable attraction for Montgomery County in
this case.

Briefly stated, an implicit decision by the
Commission is one that, in the logical process of
disposing of the proceeding, the Commission
" encountered and solved, although without explicit
mention of-it in the record. By their very nature,
they are elusive.

11 Md.App. at 671, -276 A.2d 413 (emphasis
supplied). Indeed, "they are elusive,"
to.pin one down.

Montgomery County's initial semanti¢ problem is

that it has ripped the phrase thus defined completely
out of the only context in which it has ever been used
and has attemptéd to transplant it into a totally different
setting in which it has never heretofore been employed.
In Trojan Boat, the employer challenged a Workers'
Compensation claim before the Commission on two
separate grounds. It argued 1) that no accidental injury
had occurred and 2) that there was no evidence of a
causative connection between the accident and the
subsequent disability. The Commission disallowed the
*219 claim by finding that "the claimant did not
sustain an accidental injury arising out of and in the
course of his employment." As we explained in
Trojan Boat, the causation issue was moot and was
never decided, even implicitly, by the Commission.

[Als soon as the Commission decided the injury was
not accidental and n the course of employment, the
issues of causation and nature of the injury became
moot.  The issue was obviously not implicitly
decided by the Commission because in the logical
process of disposing of the claim by deciding it was

as we now seek .

not accidental in the course of employment, the
- .Commission did not reich the issue of causation. .

11 Md:App. at 672, 276 A2d 413 (emphasis

~ supplied).

On appeal to the circuit court, a jury found that the
accident had occurred in the course of employment. -
The judge,_therefore, reversed the decision of the
Commission and remanded the case. On remand, the
claimant prevailed and, on that occasion, the employer
appealed, challenging the proof of causation. The
claimant interposed a plea of res judicata, asserting”
that the issue of causation could have been raised by
the employer on the first appeal but was not, thereby
barring any relitigation of the issue. This Court
rejected the claimant's argument.

‘[Rles judicata does not apply because the precise
issue raised in the second appeal could not have .
been raised in the first appeal.

11 Md.App. at 668, 276 A.2d 413.

It was in that context of res judicata law that we
used the term "implicit decision,” in order to
distinguish implicitly decided issues, which might be
grist for the de novo fact-finding mill, from moot
issues, which would not.

The difficulty with issues rendered moot by the
Commission's disposition of earlier issues comes not
in the procedure for disposing of them on remand
but rather in differentiating them from the
Commission's implicit decisions. The distinction
between moot issues and implicitly decided *220
issues, while abstract and largely undeveloped by the
cases, is crucial since a moot decision is not raisable
on appeal.

11 Md.App. at 671, 276 A.2d 413 (emphasis
supplied). (FN10)

[867 A.2d 409] The subject of the presumption of
correctness did not remotely surface in Trojan Boat.
The mere use by the opinion in that case of a
provocative phrase is not an adequate predicate for the
entirely novel principle of law that Montgomery
County seeks to erect upon 1t.

Flaw # 2:

A Commission Decision of Delphic
Ambiguity
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Even if, pwrely arguendo, we were to give an
implicit decision the exalted and. preemptive status for
which Montgomery -County contends, there is no
" convincing evidence that there was any such implicit
“decision actially made in this case. The Commission's
decision was truly one of oracular ~ambiguity.
. Montgomery County, - before the Commission, had

argued forcefully that the incident did not occur in the -

course of the claimant's employment.

[SThe didn't have a car, and she coﬁldﬁ’t go home aﬁd
she was sitting in the break room just because she
had nothing elsé to do.

Her employer did not require her to be in the
break room. Her employer did not [incur] a benefit
as a result of her being in the break room. And as a
result of that, 7 do not believe that based on the facts
provided today, that this incident arose out of and in
the course of employment.

" (Emphasis supplied). The Commission's decision
may well have been on that ground, and that ground
alone.

*221 On the other hand, the Commission's.decision
might have been, properly or not, on the distinct
ground that a fight between two employees is not
something that arises "out of" the employment. Yet
again, the decision might conceivably have been on the
ground that no proper evidence had been shown as to
an injury or as to medical causation. The
Commission's decision might, of course, have been
based on a finding of willful misconduct on the part of

the claimant. Since that would amount to an exemption-

from coverage, however, it would be strange that the
Commission made no mention of that but used, instead,
the language that "the claimant did not sustain an
accidental injury arising out of and in the course of
employment."”

To say that the Commussion implicitly decided
anything about willful misconduct would be pure
speculation. For whatever significance the term may
someday acquire, an implicit decision, we hold, must at
least be something that probably was decided and not
simply a possibility that arguably nught have been
decided. With respect to this defense, not only 1s the
past not prologue, but the factual proposition being
relied on by Montgomery County 1s not even the past.

Flaw # 3:

1t Is Not Every Decision That Is
Presumed To Be Correct

Even if,Aag-a-in purely-‘arguendo; the.Commission had: - -

"made a finding, implicit or explicit, that the claimant '

was guilty  of willful misconduct, that is . not, -
Montgomery County's argument to the contrary

notwithstanding, the type of decision that is entitled to

the presumption of correctness.

[16] Section 9-745(b) expressly provides that the
presumption of being prima facie correct applies. to
"the decision of the Commission." -That is a.term of
art that has a very precise and limited meaning. [867
A.2d 410] It does not embrace every subordinate,

-intermediate, or subsumed thought process that may

have entered into the decisional equation. The same
term of artis *222 used by § 9-737 as it authorizes an
appeal to the circuit court by any party aggrieved by "a

decision of the Commission."

In Liggett & Meyers. Tobacco Co. v. Goslin, 163 Md.

74, 78, 160 A. 804 (1932), the Court of Appeals

distinguished  intermediate  findings from the
Commission's actual decision.

[T1he appeal allowed by the statute is not from the
Jfindings or opinion of the commission but from its
"decision.” And by "decision” is obviously meant
the order by which it disposes of the case. If, upon
an appeal from its decision, it should appear that it
was right and proper, it should be affirmed, even
though it also appeared that the findings of the
COMMission were erroneous. '

(Emphasis supplied). The order of the Commission
disposing of this case was that "the claimant did not
sustain an accidental injury arising out of and in the
course of employment." [t did not elaborate on the
thought process that preceded it.

In Flying "A" Service Station v. Jordan, 17 Md.App.
477, 480-81, 302 A.2d 650 (1973), Judge Powers
wrote for this Court in distinguishing the ultimate
decision of the Commission from the various lesser
constituent findings that may have contributed to it.

A decision of the Commission which an
aggrieved party 1s entitled to have reviewed by a
court must be an operative order which has the
effect of granting or denying some benefit under the
Workmen's Compensation law. Most often, such a
decision is reached by giving effect to mulriple
findings, but it is the ultimate decision or order, not
each individual finding, which is the basis for
Jjudicial review. [T]he appeal is from the result,
rather than from each of its separate elements.
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4(Emphas.i'.s supplied). Sce also Great Amevican

Insurance Co. v. Havenner, 33 Md.App. 326, 328-29,
364.A.2d 95 (1976).

Even if, arguendo, the Commission's diépositch

decision that the claimant had not suffered an

accidental injury arising out of and in the course of her
employment had been based in part on an implicit
decision that she had been guilty of willful misconduct,

“ that lesser included "decision" would not be "the *223
decision of the Commlsswn“ that § 9- 745(b) endows
with the presumption of correctness.

Flaw # 4

‘The Trigger for é Reallocation of the
Burdens

In its argument, Montgomery County seeks to push
the envelope out even further. In doing so, it pushes

past the breaking point. Even if, arguendo, the

presumption of correctness -applied not only to the
ultimate "decision of the Commission” but to every
contributory element of the thought process, it would
still not have the procedural impact that Montgomery
County seeks to bestow upon it.

[17] Montgomery County, to be sure, 1y had been -

. the prevailing party before the Commission, 2) was the
non-moving party before the circuit court, and 3)-had
no initial burden of production at the circuit court
level. Both before the Commission and before the
circuit court, it was the claimant who was the moving
party and who had the burden of production. Just as a
defendant in a tort case bears the burden of showing
contributory negligence, however, the employer in a
Workers' Compensation case bears the burden of
establishing an affirmative defense, such as willful
misconduct.

[867 A.2d 411] Montgomery County acknowledges
that it bore the burden on that issue before the
Commission, but claims that it no longer did so before

the circuit court. It argues that the presumption of

correctness applied to the "implicit decision” that the
claimant was guilty of willful misconduct and, thereby,
reallocated to the claimant the burden of
DISPROVING willful misconduct before the circuit
court. Because Judge Rowan 1) could not resolve the
credibility battle, 2) ended up In a state of "mental
equipoise” as to what had happened in the break room,
and 3) made no finding with respect to the antecedent
conduct of the claimant i the break room,
Montgomery County argues that the claimant,ipso
facto, tailed, as a matter of law, to produce any

ultimately persuasive evidence DISPROVING the
presumptively . correct finding of willful — *224
misconduct. The argument is that Judge Rowan, as a
fact finder, failed to follow the apphcable burden of

persuasmn

_ There was, ho'\fvever, no such lesser included burden
of persuasion. The switching of the burden of
production that sometimes . follows from the

" presumption of correctness does not reach down that

deeply into the machinery of the decisional process. It
deals with the overall question of which party bears the
responsibility to bring the litigation and basically to

_prove a case. It can transform the moving party before

the Commission into the non-moving party before the

circuit court. It is, in that capacity, a strategic

reallocation of burdens, but it is not an endless series of
lesser tactical reallocations percolating down through

every level of the litigation. ~ Montgomery County

seeks, however, to treat the basic shift as a critical mass

triggering a chain reaction of lesser shifts and turning

the trial de novo into a procedural Hall of "Mirrors,

where left is right and up is down and everything
moves in the opposite direction." Starke v. Starke, 134

Md.App. 663, 667, 761 A.2d 355 (2000). It would

have us "jump down the rabbit hole."

[18] The presumption of correctness and the switch
in the allocation of the burden of production that it
sometimes triggers, however, has no such Rube
Goldberg implications. The employer retains the
burden of proving the affirmative defense of willful
misconduct at the circuit court level just as surely as it
had it before the Commission. The claimant, even in
the disadvantaged role of moving party before the
circuit court, did not assume an additional burden of
disproving an affirmative defense. As to willful
misconduct, there was no burden cast on the claimant
to produce any, let alone additional, evidence. Neither
was there on the claimant any burden of persuasion to
disprove willful misconduct.

The Ultimate Burden of Persuasion

At the trial de novo, there was cast on the claimant
the burden of persuasion on the ultimate issue. The
claimant *225. successfully satistied that burden, as
Judge Rowan, in his Memorandum Opinton and Order,
concluded:

The Court finds that the Claimant has carried the
burden of proof by a preponderance of the evidence
that the decision by the Maryland Workers'
Compensation Commission was error.
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That verdict was shp'poned' by evidence and was not -

clearly €IToneous. .Community Realty Co. v..Siskos, 31
Md. App 99, 105-06, 354 A.2d 181 (1976).

JUDGMENT 'AFFIRMED; COSTS TO BE
PAID BY APPELLANT.

(FN1.) By common i:ohsensus, the B word was "bitch"
and the N word was "nigger."

- (FN2)) In pushlng the wilful misconduct argument, .

Montgomery County relied heavily on Hill v. Liberty
"Motor & Engineering, 185 Md. 596, 45 A.2d 467
(1946). The reliance, however, is misplaced. The
injury in Hill v. Liberty, ultimately leading to death,
resulted directly from the physical horse-play which

~ the injured employee had instituted and not simply
from an earlier use of provocative words. The
‘cause-and-effect relationship was linear and direct
and not attenuated.

Far more to. the point is that the Commission, in Hil/
v. Liberty, denied the claim and the circuit ¢ourt, on
de novo review, affirmed the Commission. The
actual holding of the Court of Appeals, 185 Md. 4t

608, 45 A.2d 467, was: "We are not prepared to say "

that ... the. judgment of the Trial Court was clearly
erroneous.” That deferential standard of appellate
review by no means suggests that an opposite verdict
by the trial court would have resulted in an appellate
reversal. It may well have been that the Court of

Appeals would have affirmed the trial court's verdict

as not clearly erroneous whichever way the trial
court went. The holding of the case, therefore,
stands for nothing more remarkable than that, on a
disputed issue of fact, a fact finder may legitimately
find in either direction. That would hurt
Montgomery County in this case, rather than help it.

(FNB ) This suggested ratio decidendi, ironically, does
not address the further distinction between the
separate requirements that an accident 1)occur in the
course of employment and also 2) arise out of the
employment.

See the excellent discussion of this distinction by
Judge Raker imn Livering v. Richardson's Restaurant,
374 Md. 566, 574-81, 823 A.2d 687 (2003) And
see Montgomery (’omz/y v. Wade, 345 Md. 1, 9-11,
690 A.2d 990 (1997); Mulready v. Uzzzvemty
Research Corp., 360 Md. 51, 57-66, 756 A.2d 575
(2000); Knoche v. Cox, 282 Md. 447, 455-57, 385
A.2d 1179 (1978); Pariser Bakery v. Koontz, 239
Md. 586, 589-91, 212 A.2d 324 (1965); Rice v.
Revere Copper and Brass, 186 Md. 561, 48 A.2d

" 166 (1946); Perdue v. Brittingham, 186 Md. 393,

47 A.2d 491 (1946); Montgomery County v. Smith,
144'Md.App. 548, 557-79,799 A.2d 406 (2002).

(FN4.) There was, to be sure, an earlier time in the life
of the law when reviewing tribunals labored under
the intellectual conceit that if they, de novo,
construed the testimony and other evidence
differently than a lesser tribunal had done, the lesser

 tribunal must have been guilty, ipso facto, of having
"misconstrued” the facts. In General Motors Corp.
v. Bark, 79 Md.App. 68, 76-77, 555 A.2d 542
(1989), we attempted to lay this ghost of reviewing
_conceit to final rest. o

Another possible reconciliation of ‘the apparently
inconsistent provisions may lie in the semantic
probability that the statutory language of 1914, still
unchanged, reflects a time when our understanding

. of the range of legitimate fact finding had not

reached its present level of sophistication. There
appears to have been an intellectual arrogance or
conceit on the part of earlier reviewing authorities
that if they, by way of supervening or de novo fact
finding, came to a different conclusion than that
reached by the initial fact finder, that necessarily
implied that the initial fact finder had ipso facto been
wrong or had thereby "misconstrued the facts."”

If that be the case, it is an unfortunate conceit. Since
both the initial fact finder and the supervening fact

. finder enjoy the same prerogative independently to
assess credibility and independently fo weigh
evidence, they may with equal validity reach
different conclusions even upon the same record. A
fortiori, they may do so when the witnesses testify
afresh at the trial de novo, quite possibly with
differences the second time around both in the
substance of their testimony and in their demeanors
as they testify.  Because, moreover, additional
evidence may be presented at the trial de novo that
had not been before the Commission, the additional
evidence may compel a de novo finding that could
not reasonably  have been reached Dy the
Commission without the benefit of such evidence.
Under such circumstances, the Commission clearly
could not be held to have "misconstrued the facts”
before it.  The flaw 1s 1n the misperception that
every problem has a single correct solution.

(Emphasis supplied).  The alternative appellate
modality of de novo fact-finding, about to be
discussed, is an avenue of relief separate and apart
from any notion that the Commission had
"misconstrued the facts."
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*225 '(FNS'.).-As will be discussed more fully infra';
" this was the key question on circuit cowrt appeals

from Commission decisions involving occupatlonal '

~ disease between 1939 and 1983

(FN6.) We cannot help but admire the delicacy with

which Judge Wilner (then of this Court but now of

- the Court of Appeals) pointed out hiow the Court of
Appeals on an earlier occasion had been wrong.

The second (italicized) sentence of this paséage_, we
deign to suggest, does appear to be a bit misleading.

(FN7.) Hypothesize a finding by the Commission that
a claimant had suffered a temporary partial disability
followed by an award of compensation for 50 wéeks.

 The claimant believes this to be too little and seeks
de novo review. The employer believes this to be

too much and also seeks de novo review. It would

appear that each would be the moving party with
respect to its particular issue and that each would
bear the burden of persuading the de novo fact finder
that the presumption "of correctness of the
Commission's decision was overcome in the way
urged by that particular party.

(FN8.) Although the trial judge might need a scorecard
to keep up with the proceedings, there would appear
to be no compelling reason why each party should
not enjoy procedural autonomy with respect to the de
novo issues raised by that party. In any event, this

type of scenario, grist for the mill of law school
professors, will be exceedingly rare, and it may be
enough to fashion an ad hoc solution when, if ever,
such a scénario presents itself.

(FN9.) The invulnerability of the non-moving party, to
wit, the party without the burden of initial
production, to an adverse summary judgment (or,
perhaps, an adverse judgment at the close of the
plaintiffs case) on the ground of evidentiary
mnsufficiency does not necessarily imply that that
party would thus remain invulnerable at the end of
the entire case or from a judgment n.o.v. As
American Airlines v. Stokes, 120 Md.App. at 363,
707 A.2d 412, discussed, developments in the course
of a trial might generate some burden of production
that had not existed at the outset of the trial. Tf, for
Instance, some development in the case should cause
an mitially non-medically complicated question of
causation to escalate into a medically complicated
question in that regard, an Incremental burden of
producing an expert medical witness might accrue
and might attach to either party or both, with all the

‘attendant risk of non-production.

It is clear ‘that evidence, including expert medical
testimony, establishing the possibility of an
alternative theory of causation may be the decisive
factor that transforms a non-medically complicated
question of causation, requiring no expert medical -
testimony, ‘into a complicated medical question,
requiring such testimony. as a matter of law.
Evidence of such an alternative theory of causation
would be .capable of performing this transforming.
function regardless of which party introduces it and
regardless of the stage of the trial at which it is
introduced.4

4 The implications of this are significant. If 1)
evidence introduced in the course of a trial may
escalate an_ initially non-medically complicated
question into a medically complicated one and 2)
such an escalation increases the qualitative burden of
proof on a plaintiff to be entitled to take a case to the
jury, that necessarily means that the burden of
production may shift in the course of a trial. What
might have satisfied the burden of production at thé
end of the plaintiff's case need not necessarily satisfy
the burden of production at the end of the entire
case.. This phenomenon is not as anomalous as it
might at first appear. There is no increase in the
number of substantive elements of the proposition to
‘be proved (the crime, the tort, the breach of contract,
etc.) by the proponent; there is only, as a result of
unfolding trial developments, an enhancement of the
quality of proof required to establish a prima facie
case as to one of those elements.

(Emphasis supplied).

Invulnerability from summary judgment on the
ground of failure to satisfy the burden of production
is not necessarily, though it sometimes will be,
invulnerability from all later judgment, as a matter of
law, on that ground.

(FN10.) With respect to 1ssues that were held to have
been properly before the circuit court because
evidence as to them had been before the
Commission, as opposed to moot issues, see Goetze,
Inc. v. Pistorio, 201 Md. 152, 92 A.2d 762 (1952);
Cabell Concrete Block Co. v. Yarborough, 192 Md.
360, 64 A.2d 292 (1949), Jackson v. Bethlehem-
Sparrows Point Shipyard, Inc., 189 Md. 583, 56
A.2d 702 (1948); Butler Brothers v. Mabin, 171
Md. 126, 187 A. 872 (1936).
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